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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 6462 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Mon-
day the 3rd day of October, 1966. 
RALPH KELLEY, Plaintiff in error,. 
against 
ELIZABETH GAYLE HENLEY, ADMINISTRATRIX 
OF THE ESTATE OF CARROLL DARLINGTON 
HENLEY, DECEASED, 
Defendant in error. 
From the Circuit Co.urt of Hanover County 
Henry D. Garnett, Judge Designate 
Upon thepetitionofRalph Kelley a writ of error is awarded 
him to a judgment rendered by the Circuit Court of Hanover 
County on the 24th day of February, 1966, in a certain 
motion for judgn1ent then therein depending, wherein Eliza-
beth Gayle Henley, administratrix, etc., was plaintiff and the 
petitioner was defendant; and it appearing to the court that 
a bond in the penalty of twenty-five thousand dollars has 
heretofore been given in accordance with the provisions of 
CodE>,§ R-480.1, no additional hond is required. 
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* * * * * 
MOTION FOR .JUDGMENT 
The plaintiff moves the Court for judgment against the 
defendant in the sum of THIRTY-FIVE THOUSAND DOL-
LARS ($35,000.00) on account of the following: 
1. The plaintiff qualified as Administratrix of the Estate 
of Carroll Darlington Henley, Deceased, in this Court on 
November 12, 1964, as will be shown by a Certificate of 
Qualification attached hereto and made a part hereof. 
2. The defendant, on October 30, 1964, at around 7 :00 a.m., 
was operating a 1964 Chevrolet automobile in a southerly 
direction on State Route 640 in Hanover County, Virginia. 
3. On the same date, and at the same time and place, the 
plaintiff's decedent was operating a 1964 Volkswagen automo-
bile in a northerly direction on State Route 640 in Hanover 
County, Virginia. 
4. "Whereupon, through the negligent, careless, 
page 2 ~ reckless and unlawful conduct of the defendant, the 
aforesaid 1964 Chevrolet automobile was driven 
violently into the aforesaid 1964 Volkswagen automobile, in-
flicting severe injuries to the plaintiff's decedent, from which 
he languished and died. 
Elizabeth Gayle Henley, 
Administratrix of the Estate of 
Carroll Darlington Henley, Deceased 
* * * 
Filed in the Clerk's Office the 19th day of November, 1964. 
Teste: 
F. A. Taylor, Clerk. 
., D. C. 
* 
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AMENDED GROUNDS OF DEFENSE 
The amended grounds of defense of the defendant by A. 
Christian Compton, his guardian ad litem: 
(1) That he denies that the sum of thirty five thousand 
($35,000.00) dollars, or any sum, is due by him to the plain-
tiff. 
(2) That he does not know whether the facts alleged in 
paragraph 1 of the motion for judgment exist. 
(3) That he denies that the plaintiff's decedent was operat-
ing a motor vehicle in a northerly direction at the time of this 
accident as alleged in paragraph 3 of the motion for judgment. 
( 4) That he denies that the accident was caused by the 
negligent, careless, reckless and unlawful conduct of the de-
fendant, as alleged in paragraph 4 of the motion for judg-
ment. 
(5) That he was guilty of no act, or acts, of negligence 
which constituted a proximate cause of the accident in ques-
tion. 
page 13 ~ (6) That without admitting, but expressly deny-
ing that he was guilty of any negligence whatever, 
nevertheless states that the plaintiff's decedent was guilty of 
contributory negligence which was a proximate cause of the 
accident in question. 
Filed-L. M. B., 17 Dec. '64. 
page 68 ~ INSTRUCTION NO. 1 
The Court instructs the jury that it was the duty of the 
defendant, Mr. Ralph Kelley, in the operation of his motor 
vehicle, to exercise ordinary care : 
1. To keep a proper lookout ; 
2. To keep his vehicle under proper control; 
3. To operate his vehicle at a reasonable speed under the 
circumstances and traffic conditions then and there existing, 
but not in excess of the speed limit as fixed by law. 
And if you believe from a preponderance of the evidence 
that the defendant, Mr. Kelley, failed to exercisP ordinary 
care in the performance of any one or more of the foregoing 
duties, then he was negligent; and if you further believe 
from such evidence that any such negligence was a proxi-
4 Supreme Court of Appeals of Virginia 
mate cause of the collision, then, unless the plaintiff's de-
cedent, Mr. Henley, was guilty of negligence which proxi-
mately contributed to cause the collision, you shall find your 
verdict in favor of the plaintiff. 
page 69 ~ 
H. D. G., Judge 
INSTRUCTION NO. J 
The Court instructs the jury that the amount sued for is 
not evidence in this case and should not be considered by 
you in arriving at the amount of your award to the plaintiff, 
if any. 
page 70 ~ 
H. D. G., Judge 
INSTRUCTION NO. 2 
The Court instructs the jury that when considering what 
is a preponderance of the evidence, you may consider not 
only the spoken evidence and the written evidence, but you 
may also consider the physical facts of the accident as de-
veloped in the evidence and make all reasonable deductions 
therefrom in arriving at what are the facts of the case. 
page 71 ~ 
H. D. G., Judge 
INSTRUCTION NO. 4 
The Court instructs the jury that if you believe from the 
evidence that the plaintiff's decedent, Mr. Henley, while on 
the private drive, stopped before entering the public high-
way, then he was not negligent if, acting as a reasonably 
prudent person exercising reasonable care, he attempted to 
enter the public highway under the reasonable belief that he 
had time and opportunity to enter safely. 
H. D. G., Judge 
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page 72 ~ §46.1-195-Tables of speed and stopping distances 
SPEED IN AVERAGE STOPPING TOTAL STOPPING 
DISTANCES DISTANCES 
Miles Feet Automobile Average Driver Driver and 
Per Per Brakes Reaction Time Automobiles 
Hour Second (In Feet) (%Second) (In Feet) 
(In Feet) 
10 14.67 5 11 16 
15 22.0 12 16 28 
20 29.34 21 22 43 
25 36.62 32 27 59 
30 44.0 47 33 80 
35 51.3 63 38 101 
40 58.7 82 44 126 
45 66.0 104 50 154 
50 73.3 128 55 183 
55 80.7 155 61 216 
60 88.0 185 66 251 
65 95.3 217 71 288 
70 102.6 252 77 329 
75 109.9 289 82 371 
80 117.2 328 88 416 
90 132.0 425 99 524 
100 146.6 514 109 623 
INSTRUCTION NO. 5 
The Court instructs the jury that the above Tables of speed 
and stopping distances, which raise no presumptions, show 
the results of experiments made with automobiles, unloaded 
except for the driver, equipped with four-wheel brakes, in 
good condition, on dry, hard, approximately level stretches 
of highway free from loose material. 
page 73 ~ 
H. D. G., Judge 
INSTRUCTION NO. 6 
The Court instructs the jury that the law does not require 
a person to know that he is absolutely safe before taking a 
given course of action. He is only required to exercise 
ordinary care--such care as a reasonably prudent person 
would exercise under the circumstances. 
H. D. G., Judge 
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page 74 ~ INSTRUCTION NO. 8 
The Court instructs the jury that if you believe from the 
evidence that the plaintiff's decedent, Mr. Henley, approached 
the public road in his driveway and stopped his car at a 
position which afforded such distance of visibility to his 
left as was permitted by the terrain, and that at the time he 
drove his vehicle upon the public road, the vehicle operated 
by Mr. Kelley was not within the view afforded, then Mr. 
Henley was entitled to enter the public road and proceed 
thereon. 
H. D. G., Judge 
page 75 ~ INSTRUCTION NO. 10 
The Court instructs the jury that a driver entering a 
highway from a private road is only required to yield the 
right of way to those lawfully approaching so near the in-
tersection that he cannot safely enter it. 
page 76 ~ 
H. D. G., Judge 
INSTRUCTION NO. 18 
The Court instructs the jury that where the defendant 
relies upon contributory negligence of the plaintiff's decedent 
as a defense, such contributory negligence is not presumed 
but the burden is upon the defendant to prove by a pre-
ponderance of the evidence that the plaintiff's decedent was 
guilty of any such negligence and that any such negligence 
proximately contributed to cause the collision; and unless 
the defendant thus proves the existence of such negligence 
or unless any such negligence appears from the plaintiff's 
evidence or can be fairly inferred from all the circumstances 
of the case, then you cannot find the plaintiff's decedent 
guilty of contributory negligence. 
And if the jury are tmcertain as to whether the plaintiff's 
decedent was guilty of contributory negligence, or if you 
believe that it is just as probable that the plaintiff's decedent 
was not guilty of any such negligence as it is that he was, 
then you cannot find the plaintiff's decedent guilty of con-
tributory negligence. 
H. D. G., Judge 
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page 77 ~ INSTRUCTION NO. 21 
The Court instructs the jury that if from the evidence and 
the other instructions of the Court you find your verdict in 
favor of the plaintiff, you may award such damages as to you 
may seem fair and just, not to exceed the amount sued for 
and in assessing the damages you may ascertain the same 
with reference to the following if shown by a preponderance 
of the evidence. 
1. The pecuniary loss, if any, sustained by Elizabeth G. 
Henley, his wife, Carroll D. Henley, Jr., his son, Ellis 
Clark Henley, his son, and John Hoskins Henley, his 
son, fixing such sum with reference to the probable 
earnings of the deceased for the duration of his life 
expectancy, if he had not been killed, and in view of his 
health, age, business capacity and experience. 
2. Compensation for the loss of the decedent's care, at-
tention and society to Elizabeth G. Henley, his wife, 
Carroll D. Henley, Jr., his son, Ellis Clark Henley, his 
son, and John Hoskins Henley, his son. 
page 78 ~ 3. Such further sum as you may deem fair and 
just by way of solace and comfort to his 
aforesaid wife and children for the sorrow, suffering 
and mental anguish occasioned to each of them by his 
death. 
And the jury may, in its discretion, if it sees fit, make 
such allocation of the sum awarded as it deems proper be-
tween the following survivors of the deceased: Elizabeth 
G. Henley, his wife, Carroll D. Henley, Jr., his son, Ellis 
Clark Henley, his son, and John Hoskins Henley, his sou. 
H. D. G., J udgP. 
page 79 ~ INSTRUCTION NO. 19 
The Court instructs the jury that if you find for the plain-
tiff, then the form of your verdict shall be as follows: 
We, the jury, on the issue joined, find for the plaintiff, 
Elizabeth Gayle Henley, Administratrix of the Estate of 
Carroll Darlington Henley, Deceased, and fix her damages at 
$25,000 dollars. 
'Ve further apportion the above sum in the following 
manner: 
Elizabeth Gayle Henley, wife--$10,000 
8 Supreme Court of Appeals of Virginia 
Carroll D. Henley, Jr., son-$5,000 
Ellis Clark Henley, son-$5,000 
John Hoskins Henley, son-$5,000 
(signed) H. B. Jones 
Foreman 
page 80 ~ 
H. D. G., Judge 
INSTRUCTION NO. 20 
The Court instructs the jury that if you find for the de-
fendant, then the form of your verdict shall be as follows: 
We, the jury, on the issue joined, find for the defendant, 
Ralph Kelley. 
page 81 r 
(signed) 
Foreman 
H. D. G., Judge 
INSTRUCTION NO. A 
A verdict must not be based upon surmise, conjecture or 
sympathy for either of the parties, but must be based solely 
upon the evidence and the instructions of the Court. · 
The term "preponderance of the evidence" does not neces-
sarily mean the greater number of witnesses, but means the 
greater weight of the evidence or that degree of proof which 
the jury finds more convincing and worthy of belief. The 
testimony of one witness in whom the jury has confidence 
may constitute a preponderance. 
The jury are the sole judges of the weight of the evidence 
and of the credibility of the witnesses. And in ascertaining 
the preponderance of the evidence and the credibility of wit-
nesses, the jury may take into consideration the demeanor 
of the witness on .the witness stand; his or her apparent 
candor or fairness; his or her bias, if any; his or her intel-
ligence; his or her interest, or lack of it, in the outcome of the 
case; his or her opportunity, or lack of it, for knowing the 
truth and for having obsPrved the facts to which he or she 
testifies; any prior inconsistent statements by the witness if 
proven by the evidence; and from all these and taking into 
consideration all the facts and circumstances of the case, the 
jury are to determine the credibility of the witnesses and the 
preponderance of the evidence. 
H. D. G., Judge 
Ralph Kelley v. Elizabeth Gayle Henley, Admx., etc. 9 
page 82 r INSTRUCTION NO. B 
The mere fact that there has been an accident and that as 
a result thereof the plaintiff has been damaged, does not of 
itself entitle the plaintiff to recover. In order to recover 
against the defendant the burden is upon the plaintiff to 
prove by a preponderance of the evidence that the defendant 
was negligent and that any such negligence was a proximate 
cause of the collision and the death of Henley. 
And if the jury are uncertain as to whether any such 
negligence has been thus proven by a preponderance of the 
evidence, or if you believe that it is just as probable that the 
defendant was not guilty of any such negligence as it is that 
he was, then you shall return your verdict in favor of the 
defendant. 
H. D. G., Judge 
page 83 r INSTRUCTION NO. C 
If the jury believe from the evidence that the defendant 
was negligent and that such negligence was a proximate cause 
of the collision, and if you further believe from the evidence 
that the plaintiff's decedent was also negligent and that such 
negligence proximately contributed to cause the collision, 
then your verdict shall be in favor of the defendant. 
The law does not undertake to apportion or balance the 
negligence of the parties where both are at faplt in order to 
ascertain which one is most at fault, but the plaintiff is 
barred from recovery if her decedent was guilty of any 
negligence which proximately contributed to cause the col-
lision. 
H. D. G., Judge 
page 84 r INSTRUCTION NO. D 
It is the duty of the operator of a motor vehicle to exercise 
ordinary care : 
(1) To keep a proper lookout; and 
(2) To keep his vehicle under proper control. 
And if you believe from the evidence that the plaintiff's 
decedent failed to exercise ordinary care in the performance 
of either of the foregoing duties, then he was negligent; and 
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if you further believe from the evidence that any such 
negligence was the sole proximate cause of the collision or 
that it proximately contributed to cause the collision, then 
you shall return your verdict in favor of the defendant. 
H. D. G., Judge 
page 85 ~ INSTRUCTION NO. E 
The duty to exercise ordinary care to keep a proper look-
out requires not only the physical act of looking with 
ordinary care, but reasonably prudent action to avoid the 
danger which a proper lookout would disclose. If a person 
looks and does not see what an ordinarily prudent person 
would have seen under the circumstances in time to take the 
necessary precautions to avoid danger, he is as guilty of 
negligence as if he failed to maintain any lookout. 
H. D. G., Judge 
page 86 ~ INSTRUCTION NO. F 
You are told that at the time and place of the collision 
in question the speed limit for automobiles was 55 miles per 
hour. 
H. D. G., Judge 
page 87 ~ INSTRUCTION NO. G 
The driver of a vehicle entering a public highway from a 
private road or driveway shall stop immediately before en-
tering such highway and, upon entering such highway, shall 
yield the right of way to all vehicles lawfully approaching 
on such public highway. 
And if you believe from the evidence that the plaintiff's 
decedent violated the foregoing duty, then he was negligent; 
and if you further believe from the evidence that any such 
negligence was the sole proximate cause of the collision, or 
that it proximately contributed to cause it, then you shall 
find your verdict in favor of the defendant. 
H. D. G., Judge 
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page 88 } INSTRUCTION NO. H 
If you believe from the evidence and the other instructions 
of the Court that the defendant had the right of way, then 
under such circumstances the defendant had the right to 
assume that the plaintiff's decedent would yield such right 
of way to the defendant unless and until the contrary ap-
peared or in the exercise of ordinary care should have ap-
peared to him. 
H. D. G., Judge 
page 89 } 
* * 
ORDER 
On February 23 and· 24, 1966 came the parties, in person 
and by counsel (the defendant having reached his majority 
on December 13, 1965), and thereupon came a jury, to-wit: 
Evelyn G. Thomas, Raymond A. Eddleton, Jr., Hugh G. Hall, 
Lewis H. Green, George L. Stanley, Leroy R. King, Jr. and 
H. B. Jones, who were sworn well and truly to try the issue 
joined in this case and having fully heard the evidence and 
argument of counsel was sent out of court to consult of a 
verdict and after some time returned into court with a 
verdict in the words following, to-wit: "We the jury, on the 
issue joined, find for the plaintiff, Elizabeth Gayle Henley, 
Administratrix of the Estate of Carroll Darlington Henley, 
Deceased, and fix her damages at $25,000.00. We further ap-
portion the above sum in the following manner: Elizabeth 
Gayle Henley, wife-$10,000.00; Carroll D. Henley, Jr., son-
$5,000.00; Ellis Clark Henley, son-$5,000.00; and John 
Hoskins Henley, son-$5,000.00. H. J. Jones, fore-
man." 
page 90 } Thereupon the defendant, by counsel, moved the 
court to set aside the verdict of the jury and 
award final judgment in his favor or, in the alternative, to 
grant him a new trial on all issues upon the ground that the 
verdict is contrary to the law and the evidence, contrary to 
the weight of the evidence and without evidence to support 
it, for the misdirection of the jury and for other errors 
committed during the course of the trial, including the argu-
ments, which motion was overruled, to which action of the 
court the defendant, by counsel, excepted. 
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Upon consideration whereof, it is ordered that the plain-
tiff recover against the defendant the sum of Twenty-five 
Thousand ($25,000.00) Dollars, the amount awarded by the 
jury in their verdict, together with interest thereon at the 
rate of six per cent ( 6%) per annum from February 24, 1966, 
the date of the verdict, and the costs of the plaintiff in the 
prosecution of this action. 
And the defendant having indicated his intention to apply 
by petition to the Supreme Court of Appeals of Virginia for 
a writ of error and supersedeas to this judgment, on motion 
of the defendant, by counsel, it is ordered that the execution 
of this judgment against the defendant be, and the same 
hereby is, suspended for a period of four months from this 
date and if such petition is presented within such period, the 
operation of the said judgment is suspended thereafter until 
such Court shall have acted on the petition, provided that the 
defendant, or someone for him, within thirty days of this 
date, shall enter into a bond in the penalty of Thirty-two 
Thousand Five Hundred ($32,500.00) Dollars with 
page 91 ~ security to be approved by the Clerk of this Court 
conditioned and payable as the law directs, ac-
cording to the provisions of Section 8-477 of the Code of 
Virginia of 1950, as amended, and provided further, that the 
suspension of execution provided for herein shall expire at 
any time at which the defendant's right to prosecute an 
appeal shall expire by virtue of the failure of the defendant to 
take the necessary steps for appeal as provided by law. 
I ask for this: 
James M. Minor, Jr., p.q. 
Seen and objection and exception noted: 
A. Christian Compton, p.d. 
Enter 2/24/66. 
* * 
page 100 ~ 
* * 
HENRY D. GARNETT 
Judge Designate 
* * 
* * * 
NOTICE OF APPEAL AND 
ASSIGNMJDN~rs OF ERROR 
The defendant gives notice of his appeal from the final 
judgment entered herein on the 24th day of February, 1966 
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and assigns the following errors committed by the Court: 
(1) The Court erred in admitting as evidence plaintiff's 
Exhibits Nos. 17, 18, and 19 for the reasons stated at pages 
38 to 43 of the Transcript of Trial Proceedings (hereinafter 
referred to as "transcript"). 
(2) The Court erred in admitting in evidence the plat 
(plaintiff's Exhibit No. 20) for the reasons stated at pages 
82 to 89 of the transcript. 
(3) The Court erred in admitting in evidence plaintiff's 
Exhibit No. 21 for the reasons stated at pages 218 through 
222 of the transcript. 
( 4) The Court erred in not sustaining the defendant's mo-
tion to strike the plaintiff's evidence made at the conclusion 
of plaintiff's evidence and made at the conclusion of all the 
evidence, upon the ground that the plaintiff's de-
page 101 r cedent was guilty of contributory negligence as a 
matter of law for the reasons stated at pages 
225 through 239 ; pages 252 through 255 ; and at page 298 
of the transcript. 
(5) The Court erred in not sustaining the defendant's 
motion to strike the plaintiff's evidence made at the con-
clusion of the plaintiff's evidence and made at the conclusion 
of all the evidence, upon the ground that the evidence was 
not sufficient to show that the defendant was guilty of negli-
gence which was a proximate cause of the accident complained 
of for the reasons stated at the locations in the transcript 
set out in paragraph 4 herein. 
( 6) The Court erred in granting Instruction No. 2 for the 
reasons stated on pages 301 through 303 of the transcript. 
(7) The Court erred in granting Instruction No. 6 for the 
reasons stated on pages 305 through 307 of the transcript. 
(8) The Court erred in granting Instruction No. 10 for the 
reasons stated on pages 308 through 311 of the transcript. 
(9) The Court erred in granting Instruction No. 19 for the 
reasons stated at page 315 of the transcript and erred in 
granting the last paragraph of Instruction No. 21 for the 
same reasons. 
(10) The Court erred in refusing to set aside the verdict 
of the jury as being contrary to the law and the evidence, 
contrary to the weight of the evidence and without suf-
ficient evidence to support it. 
14 Supreme Court of Appeals of Virginia 
* 
page 102 r 
* * 
Filed April 25, 1966. 
Teste: 
Jean C. Harris, Dep. Clerk. 





By A. Christian Compton 
(May, Garrett, Miller, 
Newman and Compton) 
* 
Cmmsel 
1233 Mutual Building 
Richmond, Virginia 23219 
* * 
PLAINTIFF'S ASSIGNMIGNTS OF CROSS-ERROR 
Plaintiff hereby assigns the following cross-errors com-
mitted by the Court: 
(1) In refusing to grant Instruction No. 7, for the reasons 
set forth on pages 307 and 308 of the transcript of testimony 
and other incidents of the trial, hereinafter called "Trans-
cript". 
(2) In refusing to grant Instruction No. 14, for the reasons 
set forth on pages 311 and 312 of the Transcript. 
(3) In refusing to grant Instruction No. 15, for the reasons 
set forth on pages 312 and 313 of the Transcript. 
(4) In refusing to grant Instruction No. 16, for the reasons 
set forth on pages 313 and 314 of the Transcript. 
(5) In refusing to grant Instruction No. 17, for the reasons 
set forth on page 314 of the Transcript. 
( 6) In granting Instruction No. B, for the 
page 107 r reasons set forth on page 317 of the Transcript. 
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(7) In granting Instruction No. C, for the 
reasons set forth on page 317 of the Transcript. 
(8) In granting Instruction No. F, for the reasons set 
forth on page 318 of the Transcript. 
(9) In granting Instruction No. G, for the reasons set 
forth on page 318 of the Transcript. 
It is certified that the original of the Plaintiff's Assign-
ments of Cross-(lrror was mailed to the Clerk of this Court 
for filing, and that a copy of the same was mailed to A. 
Christian Compton, Esquire, of co1msel of record for the 
defendant, all on this 3rd day of May, 1966. 
Elizabeth Gayle Henley, Administratrix 
of the Estate of Carroll Darlington 
Henley, Deceased 
By JAMES M. MINOR, JR. 
Of Counsel 
Filed May 4, 1966. 
Teste: 
Richard L. . ., Deputy Clerk. 
* 
page 116 ~ INSTRUCTION NO. 3 
The Court instructs the jury that it was the duty of the 
defendant, Mr. Kelley, to use reasonable care to see that his 
vehicle was equipped with brakes adequate to control the 
movements of, and to stop and hold, his vehicle, and it was 
his duty to maintain such brakes in good working order. 
And if you believe from a preponderance of the evidence 
that the defendant, Mr. Kelley, violated the foregoing duty, 
then he was negligent; and if you further believe from such 
evidence that any such negligence was a proximate cause of 
the collision, then, lest the plaintiff was guilty of negligence 
which proximately contributed to cause the collision, you 
shall find your verdict in favor of the plaintiff. 
Refused H. D. G., Judge 
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page 117 ~ INSTRUCTION NO. 7 
The Court instructs the jury that the law presumes, until 
the contrary appears from evidence satisfactory to the jury, 
that Mr. Henley was free of negligence in the operation of 
his vehicle, that he knew the law, that he was operating his 
vehicle in the exercise of ordinary care, and that he would 
not knowingly expose himself imprudently to danger. 
Refused H. D. G., Judge 
* * * * * 
page 123 ~ INSTRUCTION NO. 14 
The Court instructs the jury that if you believe from the 
evidence that the left wheels of the car operated by Mr. 
Kelley did not go over the center line of the highway, or if 
you are uncertain as to whether they went over the center 
line or not, if you nevertheless believe that they went so 
close to the center line that the car operated by Mr. Henley 
at an equal distance from the center line traveling in the 
opposite direction could not pass in safety, and that Mr. 
Kelley saw, or in the exercise of ordinary care should have 
seen, Mr. Henley's car approaching, then Mr. Kelley was 
negligent. 
And if you further believe from such evidence that any 
such negligence was a proximate cause of the collision, then, 
lest the plaintiff's decedent was guilty of negligence which 
proximately contributed to cause the collision, you shall :find 
your verdict in favor of the plaintiff. 
Refused 
page 124 r 
H. D. G., Judge 
INSTRUCTION NO. 15 
The Court instructs the jury that it was the duty of the 
defendant, Mr. Kelley, to operate his vehicle to the right of 
the center of the highway. If you believe from a preponder-
ance of the evidence that he was on the wrong side of the 
road at the time of the collision, this fact raises a prima fa,cie 
presumption that he was negligent. This presumption does 
not shift the burden resting upon the plaintiff to prove by a 
preponderance of the evidence that the defendant was negli-
gent, but it does shift to the defendant the burden of pro-
ducing evidence in reasonable explanation that the presence 
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of his vehicle on the wrong side of the road was due to 
something other than negligence on his part. 
And if upon all of the evidence you believe from a pre-
ponderance thereof that the defendant was negligent, and 
that any such negligence was a proximate cause of the 
collision, then, lest the plaintiff's decedent was guilty of 
negligence which proximately contributed to cause the col-
lision, you shall find yonr verdict in favor of the plaintiff. 
Refused H. D. G., Judge 
page 125 ~ INSTRUCTION NO. 16 
The Court instructs the jury that the operator of a motor 
vehicle who sees another motor vehicle being operated on the 
highway, has the right to assume that the operator of such 
other vehicle is operating the same within the lawful speed 
limit, unless it was, or in the exercise of ordinary care should 
have been, reasonably apparent that sueh other operator was 
not doing so. 
You are further instructed that if you believe from the 
evidence that the Kelley vehicle was concealed from the view 
of Mr. Henley by virtue of the Kelley vehicle being out of 
sight by the rise in the road or the hill to the north of the 
Henley drivf"-way at the time that Mr. Henley proceeded 
forward onto the highway, then you are instructed that Mr. 
Henley had a right to assume that the operator of any such 
vehicle so hidden from his view was operating the same 
within the lawful speed limit of 25 miles per hour. 
Refused H. D. G., Judge 
page 126 ~ INSTRUCTION NO. 17 
The Court instructs the jury that the maximum speed 
limit at the time and place of the collision involved in this 
case was 25 miles per hour; and the defendant, Mr. Kelley, 
having admitted a speed of 50 miles per hour immediately 
prior to the collision, yon are instructed that Mr. Kelley was 
therefore negligent as a matter of law. 
And if you fnrther believe from the evidence that his negli-
gence in exceeding the speed limit was the sole proximate 
cause of the collision, then you shall find yonr verdict for 
the plaintiff. 
Refused H. D. G., Judge 
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* * * * * 
page 3 ~ 
JOHN G. HENDRICKS, a witness called in behalf of the 
plaintiff, after being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Thompson: 
Q. Would you give us your name 1 
A. John G. Hendricks. 
Q. And your age 1 
page 4 ~ · A. Forty-one. 
Q. And your occupation 1 
A. Virginia State Police. 
Q. Are you a member of the State Police force at this time? 
A. Yes, sir. 
Q. Were you a member of the State Police on October 30, 
1964~ 
A. I was, sir. 
Q. In the course of your duties, did it occur that you in-
vestigated an automobile accident on Shady Grove Road on 
that day? 
A. I did. 
Q. Between vehicles operated by Mr. Henley and Mr. 
Kelley1 
A. Yes, sir. 
Q. About what time, sir, did you get the call to go to the 
scene? 
A. I received the call at approximately 7:30 in the morn-
ing. 
Q. And about how long did it take you to get there~ 
A. Approximately 15 minutes. 
Q. \iVhen you arrived, what did yon find at the 
scene1 
page 5 ~ A. I found a 1964 Chevrolet and a 1964 V olks-
wagen sedan, which had been in collision. 
Q. I see. Now with respect to Shady Grove Road and the 
scene there, would you describe to the jury the positions that 
these vehicles occupied when yon found them 1 
A. Yes, sir. I'll stand up, if I may, and you can probably 
see it better. This is what we call a-
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The Court: Have you seen it? 
Mr. Compton: No, sir. 
By Mr. Thompson: 
Q. Proceed. 
A. No. 1 would represent the Kelley vehicle, which was 
headed towards Mechanicsville, which I show in my notes 
is south. I think it coincides with yours. No. 2 represents 
the Henley vehicle, which was coming out of a driveway, his 
own driveway. As the No. 1 vehicle proceeded south, the No. 
2 vehicle came out-
Q. Just a moment. That is not what I asked you. I 
wanted you to describe the positions in which you found the 
vehicles when you got there. You didn't see Mr. Henley come 
out or see Mr. Kelley going south; you found the two 
vehicles there? 
A. That's correct. 
Q. If you will, describe how you found them there. 
page 6 ~ A. When I arrived at the scene, I found the No. 
1 vehicle headed back north. The No. 2 vehicle was 
headed south. They were both in the ditch on the opposite 
side of the road from the Henley driveway. 
Q. Now the two vehicles, I gather, were facing each other? 
A. Yes, sir. 
Q. And about how far apart were they? 
A. Oh, it was just a matter of practically touching; pretty 
close together. 
Q. And the Henley vehicle, rather, the Volkswagen you 
found there, was facing toward the-
Mr. Compton: I object to leading the witness. 
The Court: I think you are leading. 
Mr. Thompson: All right. 
By Mr. Thompson: 
Q. Which way was the Volkswagen facing? 
A. The Volkswagen was facing north-excuse me. The 
Volkswagen was facing south. 
Q. Very well. And which way was the other facing? 
A. The Chevrolet was facing north. 
Q. Which side of Shady Grove Road were they on? 
A. They would be on the east side. 
Q. Were they on the hard surface or in the ditch? 
page 7 ~ A. In the ditch. 
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Q. Now with respect to, or, rather, let me ask you 
this: Did you make a determination as to which driveway 
was the Henley drive~ 
A. I did. 
Q. With respect to that driveway, were these two vehicles 
north or south of the Henley drive, on Shady Grove? 
A. Slightly south. 
Q. About how far south, along the road' 
A. I didn't make measurements. I would be making an 
estimate. 
Q. Would you give us the estimate? 
Mr. Compton: We object to estimates. 
The Court: Can you point out anything in the court room 
that would be comparable in distance? 
The Witness : From where I am sitting, to about-
Mr. Compton: Your Honor, if that is based on an estimate, 
our objection is to any estimate, whether it is pointed out in 
the court room, or in feet, as to his recollection. We have 
no objection whatever to any measurements the officer can 
give us, or any reliable evidence on that, but an estimate, we 
think, is not relevant. I will object. 
page 8 ~ The Court: Overruled. 
Mr. Compton: Note the exception. 
A. (Continuing) It was a distance of approximately two 
car lengths over, maybe a car length; I really don't recall. 
By Mr. Thompson: 
Q. Now when you arrived at the scene, was Mr. Henley 
still there? 
A. No, sir. 
Q. Was Mr. Kelley still there? 
A. He was, sir. 
Q. Did you find any debris, pieces of cars, sand, dirt, on the 
road, skid marks and such, as would indicate where the col-
lision occurred, on the surface of the road? 
A. I did. 
Mr. Compton: Now, again, sir, the form of that question 
is not proper, to have the officer say where the collision 
occurred on the road. \Ve have no objection, again, to what 
he found. 
The Court: Sustained. 
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By Mr. Thompson: 
Q. Did you find any such articles as I have described on the 
road1 
The Court: Just a moment. You put the ques-
page 9 ~ tion like he objected. 
Mr. Thompson: I thought he objected to him 
indicating where the collision occurred. 
The Court: And you asked if he found any such marks; 
he objected to that. You can ask what marks, if any, he 
found on the road. He may describe them, how many there 
were and what they were, so forth. That is as far as you 
can go. 
Mr. Thompson: That is what I mean. 
By Mr. Thompson: 
Q. Would you describe what marks, if any, debris, or any-
thing you found on the road; tell us where it was and what 
it was. 
A. There was dirt, which had, which was scattered on the 
road, various parts from automobiles, skid marks. 
Q. Now where was the dirt that you found 1 
A. Do you mean in reference to north, south, east or west? 
Q. As you may best describe it, according to the physical 
features there. 
A. May I use my diagram again~ 
Q. It is agreeable with me. 
The Court: I haven't heard anybody object to it. 
page 10 ~ A. I would say it was probably just a little 
north of the center of the driveway. 
By Mr. Thompson: 
Q. Step over here so the jury can see. 
A. You can see where I showed the two vehicles colliding. 
It would be scattered in that general vicinity. I could by no 
means say it hit here, or there. The debris just spread. Both 
cars were here when I arrived at the scene some 30 minutes 
later. 
By The Court : 
· Q. So, in answer to the question as to where the dirt was, 
you said it was just north of the driveway? 
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A. Just north of the center of the driveway. 
By Mr. Thompson: 
Q. I would like your estimate of how far north of the 
center of the driveway. 
Mr. Compton: Objection again to estimates. 
The Court: If he can make an estimate to what he saw-
of course, you can't guess. You understand it has to be an 
estimateY 
Mr. Compton: Note the exception, please. 
A. It was near the extreme north shoulder of the drive-
way, right in line with that; near the center of the road, but 
it was scattered in a wide area. 
page 11 ~ By Mr. Thompson: 
Q. Excuse me, sir. I thought you said the road 
ran north and south Y 
A. 640 runs north and south. 
Q. Yes. Well, now I am talking with respect to Route 640; 
where did you find the dirtY 
A. It would be the north shoulder of the driveway. 
Q. Of the driveway¥ I see. Now with respect to the 
center of Route 640, where did you find the dirU 
A. It would be a little to the east, just about center. 
Q. Did you say "a little to the east, just about center"¥ 
A. Yes. In general, it was spread all across the road, but-
Q. All right. Now what skid marks, tire marks, if any, did 
you find at the scene, and would you describe those to the 
jury, as to where they were Y 
A. Would it be permissible to use picturesY 
The Court: You go ahead and you wait for somebody to 
object. 
By Mr. Thompson: 
Q. Did you take these pictures yonrselfY 
A. I did not. Trooper Hampton took them. 
page 12 ~ Q. Can you recognize them as accurately de-
picting the scene, as you saw it then Y 
A. I can. 
Q. Fine. Before you use them, would you be kind enough 
to make some identifying mark, so we can identify them 
later¥ 
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. A. Yes, sir. They are marked 1 through 12, I believe. 
Q. And you have 1 in your hand 1 
A. Yes, sir. 
Mr. Compton: Your Honor, I have not seen the pictures. 
Could I take just a minute and glance through them? 
The Court: Yes, sir. Show them to counsel for the de-
fendant. 
By Mr. Thompson: 
Q. Now, Mr. Hendricks, have you the picture No.1 againY 
A. I have, sir. 
Q. Would you show it to the jury and describe what you 
found? 
The Court: Just No. 1, Trooper, is all you can show the 
jury at this time. 
page 13 ~ A. This represents the skid marks. This is look-
ing south, towards Mechanicsville. If you are 
going from Shady Grove Church, you are going toward 
Mechanicsville, this is the way you would travel. This 
represents where the skid marks start. 
By Mr. Thompson: 
Q. Now what other marks, if any, are there shown on the 
pictures? 
A. The marks you can see here are where the cars-
Mr. Compton: Now, Your Honor, I think the officer IS 
getting into giving conclusions. I object to that. 
The Court: Yes, sir, certainly is. You point out what 
marks there are . 
. A. You can see it. 
By Mr. Thompson: 
Q. All" right, sir. While you are standing here, I notice 
that the only vehicle shown in the picture here-would this 
be a State Police automobile Y 
A. There is one State Police automobile. This one is. 
This picture doesn't show either of the cars involved in the 
accident. 
Q. Now with relation to the skid marks shown, would you 
point out to the jury where each of the 2 cars 
page 14 ~ involved were when you got there? How were 
they situated with respect to those skid marks 1 
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A. If you can see, just north of the police car, the bank 
seems to be, the grass is entangled or pulled loose, the two 
cars are sitting right at that point, facing each other. 
Q. All right, sir. Would you indicate if this picture shows 
the Henley driveway~ 
A. It does. This is the Henley driveway. 
Q. Now, Officer Hendricks, did you make a measurement 
of the long skid mark there, the single mark that appears 
to be in the center of the road~ 
A. I did. 
Q. What was the length of that mark~ 
A. I didn't measure it. It was 13 steps. 
Q. How long a step do you make~ 
A. Roughly two and a half feet. 
Q. So the length of the mark is 13 times two and a half 
feet? 
A. Yes, sir. 
Q. Did you make measurements of the other marks, the 
several marks at the end of the straight marks? 
A. I did not. 
Q. Now you mentioned a tangled place on the 
page 15 ~ edge of the bank that is shown in the background 
there; what was the approximate distance from 
the end of this .straight single mark in the center of the road 
to the tangled place you mentioned? 
A. Maybe I can describe it better by saying a dark place. 
You can see, right in there. It would be the distance from 
this, to this point. 
Q. Yes, sir. Now what was that approximate distance? 
Mr. Compton: An approximation we object to. 
The Court: Well, the gentleman was there and he observed 
it. Now if he is able to approximate it, I will allow him to do 
it. If he is not, I won't allow him to guess. 
Mr. Compton: Note the exception. 
A. I would be more guessing than I would-
Mr. Thompson: I don't want you to do that. ~J.1hat is all 
right, sir. \Ve will ask Your Honor that this be introduced 
as Plaintiff's Exhibit No. 1. 
The Court: I will ask the Clerk to receive it and mark it 
Exhibit No. 1 for the plaintiff. 
(The photograph was marked as Plaintiff's Exhibit No. 1 
and received in evidence.) 
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page 16 ~ By Mr. Thompson: 
Q. Now I hand you your pictures back. I wonder 
if you will look at the picture No. 2 the·re, the one that has 
a number "2" on the back; does that show the scene as you 
saw it on that day? 
A. Yes, sir. 
Q. Would you turn No. 2 over and look at No. 3 Y 
Mr. Thompson: I would like to introduce all of these 
together, Your Honor. 
By Mr. Thompson: 
Q. Does that represent the scene as you saw it that day, 
No.3? 
A. Yes, sir. 
Q. And does No.4? 
A. No. 4 is the Kelley automobile. 
Q. All right, sir. And is that an accurate representation 
of the way the Kelley automobile looked after the accident? 
A. Yes, sir. 
Q. What is No.5? 
A. Also the Kelley automobile. 
Q. Is that an accurate representation of the way it looked? 
A. Yes, sir. 
page 17 ~ Q. What is No. 6Y 
A. No. 6 is also the Kelley automobile. 
Q. All right, sir. Is that also an accurate representation 
of the way it looked? 
A. Yes, sir. 
Q. No.7? 
A. Is the Henley automobile. 
Q. Is that an accurate representation of the way it looked 
after the accident? 
A. Yes, sir. 
Q. No.8? 
A. No. 8 is a double exposure. I don't think you can tell 
much of anything. 
Q. Very well, sir. If you will just put No. 8 aside? No. 9? 
A. The Henley automobile, again. 
Q. Is that an accurate representation of the way it looked 
after the accident? 
A. Yes, sir. 
Q. No. lOY 
A. That is the Henley automobile. 
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Q. The same question? 
A. Yes. 
Q. No.1H 
page 18 ~ A. Kelley automobile. 
Q. Same question? 
A. Yes, sir. 
Q. Next one? 
A. No. 12 is the Henley automobile, again; also, an accurate 
representation. 
Mr. Thompson: We will ask these, with the exception of 
No. 8, be introduced as plaintiff's exhibits. 
The Court: Are they identified on the photo, as to what 
they are? 
Mr. Thompson: Yes, sir. I mean, by the respective num-
bers. In other words, there would be no Exhibit No. 8, Your 
Honor. I think it would be confusing if there were. 
The Court: All right. That will be marked and received 
as Plaintiff's Exhibit No. 2. 
By The Court: 
Q. That is also looking south on the highway; is that 
correct? 
A. Yes, sir. 
Q. No. 3 is a photo looking north in the highway, correct? 
A. Yes, sir. 
page 19 ~ Q. What is that one? 
A. This one is a center view of the Kelley 
automobile, sir, No.4. 
Q. What is that? 
A. No. 5 is another center view of the Kelley automobile. 
No. 6 is a view of the left side of the Kelley automobile. No. 
7 is a view of the left side of the Henley automobile. No.-
The Court: This is Plaintiff's Exhibit No. 8. I am not 
concerned with the numbers you have got on the back. 
The Witness: No. 8 is a view of the front and left side 
of the Henley automobile. 
Mr. Thompson: If Your Honor please, may I request he 
change his numbers on the back? 
The Court: You are not going to get confused, because 
the Clerk is marking "Plaintiff's Exhibit No. 8" on the back. 
Mr. Thompson: Very well. 
The Witness: That is also the Henley automobile, looking 
at the left side. That would be No.9. 
Ralph Kelley v. Elizabeth Gayle Henley, Admx., etc. 27 
John G. Hendricks 
The Court: I do this so when you are referring to 
the pictures, everybody knows what they are talking 
about. 
page 20 ~ The Witness: This is the Kelley automobile, 
looking at the front and right side. That would be 
No. 10. No. 11 is the left side, looking at the Henley auto-
mobile, from a rear angle. 
The Court: All right, sir. They are Plaintiff's Exhibits 
2 through 11. 
(Ten photographs were marked as Plaintiff's Exhibits 
Nos. 2 through 11, and received in evidence.) · 
Mr. Thompson: Thank you, sir. Now may I see them, 
please? 
By Mr. Thompson: 
Q. Now, Officer Hendricks, I hand you Plaintiff's Exhibit 
No. 3; I'll ask you if a hill or crest is shown by that picture? 
A. It is, sir. 
Q. Is that hill or crest, the top of it, north or south of the 
Henley drive? 
A. North. 
Q. What is the distance between the Henley drive and the 
crest of that hill? 
A. Approximately 200 feet. 
Mr. Compton: Your Honor, we object to the approxima-
tion again, so the record will be clear on that. 
page 21 ~ I hate to keep interrupting. 
By The Court: 
Q. Did you step it off? 
A. No. 
The Court: Overruled. 
By The Court: 
Q. Can you say with any degree of certainty it is approxi-
mately 200 feet? I mean, is it a wild guess, or based on 
what you saw there? 
A. Well, I feel, without measuring, it's somewhere in the 
neighborhood of 200 feet. It may be 25 feet either way. 
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Mr. Compton: Exception. 
By Mr. Thompson: 
Q. Have you sat in an automobile in the Henley driveT 
A. Yes, sir. 
Q. And looked to the left or north T 
A. Yes, sir. 
Q. Is that hill, or, rather, the valley behind it, of such 
dimensions as to obscure an automobile approaching from 
the north? 
A. Yes, sir. 
Q. vVhat would be your approximation, if you 
page 22 ~ have one, of the distance at which any portion 
of an automobile approaching from the north 
would be visible to the operator of the vehicle sitting in the 
drive? 
Mr. Compton: Objection. This is an experiment. The 
conditions, the proper foundation has not been laid. 
The Court: That's right. He might have cataracts on 
both eyes. 
By Mr. Thompson: 
Q. Let me ask you this, sir : Are you familiar with the 
automobile, the type of automobile that Mr. Henley was 
driving? 
A. Yes, sir. 
Q. Have you ever driven one T 
A. No, sir. 
Q. You have not driven one T 
A. No, sir. 
Q. You never sat in a Volkswagen in Mr. Henley's drive, 
then? 
A. No, sir. 
Q. All right, sir. All right. Let me have that back, please. 
What is the approximate distance, if you know, between the 
Henley drive and Shady Grove Church T 
A. Measured it yesterday, and it's a half mile. 
Q. Did you, at my request, count the entrances 
page 23 ~ onto Shady Grove Road, between the Henley drive 
and Shady Grove Church T 
A. I did. 
Q. How many did you count? 
A. Yesterday afternoon, was 17. 
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Q. Very well, sir. Now, if you know, is there any dif-
ference between the number of drives there were yesterday 
and the number of drives there were on October 30, 1964 ~ 
A. I wouldn't know, sir. 
Q. Let me ask you this: Did any of these driveways 
appear to you to be newly cut~ 
A. There was one road running off to the left, as you head 
toward the church, or head north, seemed to be fairly new, 
but I don't know. 
Q. With the exception of that road, did any of the others 
seem to be newly cut? 
A. Not recently. 
Q. Do you know of your own knowledge whether or not 
the number of residences between Shady Grove Church and 
the Henley drive is approximately the same yesterday as it 
was October 30, 1964? 
A. I don't know, sir. 
Q. All right, sir. Now after the accident, did 
page 24 ( you talk at any time, or have an opportunity to 
talk at any time with Mr. Henley, before he died~ 
A. No, sir. 
Q. Did you have an opportunity to talk with Mr. Kelley 1 
A. Yes, sir. 
Q. What did Mr. Kelley tell you, with respect to his 
speed, if anything~ 
A. He was moving at approximately 50 miles per hour, 
when he first observed the vehicle. 
Q. ·what did he tell you that the vehicle he ohserved was 
doing? 
A. It had stopped in a driveway. 
Q. Now did he mention any motions of any sort on the 
part of that vehicle~ 
A. As he drew near the vehicle pulled out in front. 
Q. I see. Was anything at all said about his vehicle or 
the other vehicle, any of the vehicles involved, stalling at 
any time~ 
A. It was stated that it stopped or stalled, I believe. 
Q. When he said that, was he talking about in the drive-
way, or on the road, if you know? 
A. I don't recall. 
page 25 ( Q. Now how wide is Shady Grove Road, at that 
point? 
A. From ditch to ditch is 24 feet; part that is actually 
covered by blacktop is 19 feet. 
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Q. Now the part not covered by blacktop, is that shoulder? 
A. That is everything, from ditch to ditch. 
Mr. Compton: What was the measurement! 
The Witness: 24 from bank to bank; 19 feet of blacktop. 
By The Court: 
Q. 24 feet from bank to bank, or ditch to ditch? 
A. Bank to bank. 
Q. Outer bank or inner bank? 
A. The outer bank. 
By Mr. Thompson: 
Q.· The travel portion, you say, is 19 feet wide? 
A. Yes, sir. 
Q. How much usable shoulder is there at this location, 
not counting the ditch? 
A. Possibly 3 feet. 
By The Court: 
Q. On which side of the road? 
A. Either side. 
page 26 ~ By Mr. Thompson: 
Q. I wonder if you would describe this road to 
the jury, please, with respect to curves and hills, from Shady 
Grove Church to where the accident happened f 
Mr. Compton: Now, Your Honor, we have a plat which 
has been drawn of this from the Shady Grove Church, all 
the way to the driveway, both a profile view and drawn by 
Mr. Brooks, who is here to testify. To have a general dis-
cussion of what, in either Mr. Hendricks' opinion, or someone 
else ·.might consider the area, I think it's a conclusion that is 
going into the bounds of what the jury must determine. 
As to the facts, we have no objection whatsoever, to any 
facts Mr. Hendricks can testify to, but to conclusions as 
to the type of area, it may be, we think it is, something the 
jury must determine from the evidence. 
The Court: He is only asking him to describe the road. 
Mr. Compton : As I recall, the question was the type of 
area, or to categorize the area in some way. I have no ob-
jection to describing the road as it moves from Shady 
Grove Church to the accident. I object to any 
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page 27 r conclusions. I don't know what the officer will 
state. 
The Court: As I understand, he just asked him to describe 
the road at this point. 
By The Court: 
Q. Now can you do that~ 
A. Fairly well, sir. 
Q. All right, sir~ 
A. There is one or two curves, two curves in the road, and 
there is what I call a dip; you kind of come down a grade 
and you shoot right up before you come to the Henley drive-
way. 
By Mr. Thompson: 
Q. Now the dip you mention, can you tell the jury whether 
or not that is the same dip you were mentioning in the first 
part of your testimony, as being north of the crest of the 
hill, which is north of the Henley drive~ 
A. Correct. 
Q. Are there any other dips in the distance I mentioned, 
between the Henley drive and Shady Grove Church~ 
A. No. 
Q. Is this area a farming area or is it a residential area Y 
A. I really don't know. 
Q. Well, would you describe to the jury, what 
page 28 r are the types of residences or, rather, if there are 
any residences along there~ 
A. On the side that the Henley home is, there are three 
or four or five brick houses, right in that vicinity. Across 
the road from it, there is a big open field, with a plant, I 
think, puts up some-some plant that puts up some sort of 
stew or canned goods. 
Q. You mentioned there were several entrances onto Route 
640; what are those entrances toY 
A. They are to homes, going back into places you cannot 
see from the road. 
Q. Is this road marked with lines of any sort~ Would you 
like to refer to the pictures~ 
A. Yes, sir. No, sir, it's not. 
Q. Not marked~ 
A. No. 
Q. Is there a posted speed limit on the road, say, between 
.Shady Grove Church and the Henley drive Y 
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A. Are you referring to now, or-
Q. No, I am talking about then. 
A. Not to my knowledge. 
Q. May I see your notes, please? Thank you. 
Mr. Thompson: Thank you, sir. I can't think of any 
further questions right now. Witness with you. 
page 29 ~ Just a moment, please. If Your Honor please, 
I have made a mistake. I have some more pictures 
I want this officer to introduce. May I do so at this time? 
The Court: Yes, sir. 
Mr. Compton: We have an objection to any of the pictures, 
except those of the scene. So if you want to-
Mr. Thompson: I wonder if you would take aside the ones 
you object to? 
By Mr. Thompson: 
Q. Mr. Hendricks, I have a set of photographs which were 
somewhat larger than the photographs you had. I will hand 
you one at a time. I ask you, the one you are now holding, 
now tell me if it's an accurate representation of the scene 
of the accident, and if those marks are the same as shown 
in your pictures, except enlarged? 
A. As far as I can determine, yes. 
Mr. Thompson: We will ask this be entered as a plaintiff's 
exhibit, of the appropriate number. 
The Court: No. 12. Is this looking south or north? 
The Witness: Looking south. 
(The photograph was marked as Plaintiff's Exhibit No. 12 
and received in evidence.) 
page 30 ~ By Mr. Thompson: 
Q. Now the picture you are now holding in your 
hand, is that a picture of the scene of the accident, and is 
it fairly representative of what you saw that day, and which 
way is it looking? 
A. Looking north, and it seems to be the scene. 
Mr. Thompson: Very well, sir. ·we will ask that be 
introduced. 
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The Court: All right, sir. Received and marked as Plain-
tiff's Exhibit No. 13. 
(The photograph was marked as Plaintiff's Exhibit No. 
13, and received in evidence.) 
By Mr. Thompson: 
Q. The picture you are now holding, is that a picture of 
the scene of this accident? 
A. Yes, sir. 
Q. Is it looking south or north, or which way is it looking? 
A. Most of the road you can see, I think is north. 
Mr. Thompson: All right, sir. I will ask that that be 
entered as the proper number. 
The Court: What is this intersection? 
The Witness: That goes into that Hope Farm, 
page 31 r I believe. That is that cannery. 
The Court: But the intersection shown in the 
photograph, righthand corner, is that the Hope Farm in-
tersection? 
The Witness: Yes, sir. 
The Court: Received and marked as Plaintiff's No. 14. 
(The Photograph was marked as Plaintiff's Exhibit No. 
14, and received in evidence.) 
By Mr. Thompson: 
Q. I hand you another picture, and ask you the same 
questions, with respect to that. 
A. This is the same location, looking south. 
Mr. Thompson: All right, sir. We ask that that be m-
troduced. 
(The photograph was marked as Plaintiff's Exhibit No. 
15, and received in evidence.) 
By Mr. Thompson: 
Q. I hand you another picture, and ask you the same ques-
tions, with respect to that. 
A. The same location, still looking south. 
Q. Now the one that you hold in your hand now, 
page 32 r you say it's the same location. Where is the Hope 
intersection on that? 
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The Court: Well, it's not the same location. It's taken 
from up the road. 
Mr. Thompson: Same space of road, but a longer distance 
away. 
The Court: See, I don't know this area like you do. Now 
we are looking south here~ 
The Witness: Yes, sir. 
The Court: What is this driveway~ 
The Witness: That would be the driveway above the 
Henleys'. 
The Court: All right, sir. Well, anyway, it's looking 
south~ I don't understand what it shows. I mean, what does 
it show that is pertinent to this accident? 
Mr. Thompson: Your Honor, simply there are various 
views of the scene from various directions so the jury can get 
a complete picture of how it looks. 
The Court: \Vhat is the scene~ 
Mr. Thompson: All right. 
By Mr. Thompson: 
Q. All right, if you will answer this question~ I am hold-
ing in my hand Plaintiff's No. 15; I will ask you 
page 33 r the position from which it is taken and what it 
shows~ 
A. It shows Route 640, looking south. This is the Hope 
Farm sign. 
Q. The sign on the left side of the road, as we look into the 
picture~ 
A. Yes. 
Q. Point out, if you will, the Henley driveway. 
A. That should be the second driveway, the second drive-
way, looking down. 
The Court: That is what I want to know. 
By Mr. Thompson: 
Q. The picture you are now holding has not yet been 
marked as an exhibit. Which way is it looking~ 
A. That is also looking on the left. 
Q. Is that the Hope Farm sign, the sign on the left~ 
A. Yes, sir. 
Q. Does it show the Henley drive~ 
A. Yes. 
Q. Indicate to the jury, if you will, where the Henley drive 
is on the picture. 
A. (Indicating) 
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Q. I wonder if you would stand in front, and answer that 
again? 
page 34 } A. This is the drive the car came out of. 
Q. This picture shows certain marks on the 
road; are these the same marks you saw on that day? 
A. I presume they are, sir. 
Mr. Thompson: All right. I ask that be introduced, Your 
Honor. 
The Court: Is that the Henley drive that is marked "1727" 
on the mail box? 
The Witness: I believe the Henley drive is 1733. 
The Court: But I believe it says "1727," and that is with 
bi-focals. 
The Witness: It does say "1727." 
By Mr. Thompson: 
Q. Well, Officer Hendricks, the Henley drive is which one, 
again, in the picture that hasn't been marked? 
A. The Henley drive is not actually shown, but this would 
be it. 
By The Court: 
Q. And it is not the one farther down? 
A. No, sir. 
Q. That is also looking south? 
A. Yes, sir. 
The Court: All right. I will receive that and 
page 35 } mark it as Plaintiff's Exhibit No.16. 
(The photograph was marked as Plaintiff's Exhibit N(). 
16 and received in evidence.) 
Mr. Thompson: If Your Honor please, I have certain 
pictures of the vehicles, and I would ask that the jury be 
permitted to look at the ones that have been introduced 
at this time, and I believe that Mr. Compton objects to these, 
and we could be discussing that with the Court while the 
jury is seeing the ones he doesn't object to. 
The Court : We are not going to discuss it in the presence 
of the jury. 
Mr. Thompson: Very well, sir. 
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The Court: Mr. Sheriff, if you will just pass those-you 
want them to see them allY 
Mr. Thompson: Yes, sir. I would like, while we are talk-
ing, for them to see all of these. 
The Court: Pass all of the exhibits, 1 through 16, to the 
jury, and I will look these over. 
Did I understand you to say your objection was on the 
ground it was cumulativeY 
Mr. Compton: I have several objections. That does not 
apply to them all as a body. That is one among 
page 36 ~ them. 
The Court: Before I rule on that, I will let the 
jury examine the photographs they now have. I will look 
at them when the jury gets through with them. 
Do you want the jury retired while we take this up Y 
Mr. Compton: Whatever Your Honor desires. 
The Court: Well, I don't think we ought to argue in front 
of the jury. 
(The jury retired from the court room, and the following 
occurred out of their presence :) 
Mr. Compton: Should these be marked, so when we are 
discussing these, sir-
The Court: They are marked. Now these are in evidence Y 
Mr. Compton: That's right. 
The Court : All right, sir Y 
Mr. Compton: May I have them, sir, so I can discuss them 
as-
The Court: Well, I might say, to save time, that I am 
inclined to eliminate No. 3, No. 2 and No. 1, because it is 
apparent they have laid something on top of that 
page 37 ~ Volkswagen, I assume, part of that wreckage. 
Mr. Thompson: May I see the officer's pictures Y 
The Court: Yes, sir. They don't show it. 
Mr. Thompson: I think we go along with that. 
Mr. Minor: The only thing, this picture shows the damage 
to the back end of the car. That is certainly not cumulative. 
The Court: The thing is, it's got something up here that 
wasn't up there. 
Mr. Thompson: Can we cut that ofH We want to show the 
back of the car and the force with which it went into the 
ditch. 
Ralph Kelley v. Elizabeth Gayle Henley, Admx., etc. 37 
John G. Hendr·icks 
The Court: I certainly see no objection to showing the 
back end. 
Mr. Minor: Or we can explain, it was laid up there after 
the accident by the wrecker. 
Mr. Compton: Well, sir, while we are discussing this 
picture No. 2, I object to it on several grounds: First of all, 
as Your Honor has pointed out, there is certainly something 
that has been laid up on the rear of it. 
The Court: No, sir; the forward end. 
Mr. Compton: I can't tell the front from the back, with 
one of those foreign cars. On the front. In ad-
page 38 ~ dition, No. 1 shows the rear of the vehicle; Ex-
hibit No. 10 shows the rear of the vehicle. 
The Court: Well, if you look around a corner and kind of 
imagine what is over on the edge of the photograph, you 
might be able to see it. 
Mr. Minor: If you had right-angle vision. 
The Court: I am going to let him show that. We can 
either explain that to the jury or cut it out, whichever you 
prefer. I don't even know what it is. 
Mr. Thompson: It's a door off the Volkswagen. Somebody 
sat it up there. 
Mr. Compton: Your Honor, I object to the picture being 
shown. I won't agree to show it in any manner. I think it is 
cumulative; it unduly emphasizes a factor in the case which 
the police officer has already testified to. All of the pictures 
are fair representations of what he folmd at the scene. To 
carry it to the extreme, to have a hundred pictures showing 
the damage to the car, is unduly emphasizing one feature of 
the case. I don't think the Court would allow witnesses to 
go over the same fact a number of times. 
The Court: No, sir. We don't allow it, but they sure do it. 
Mr. Compton: Whether it is done or not, we feel it is not 
proper. 
page 39 ~ Mr. Minor: Your Honor, in this connection, 
don't you think it would be in order to explain to 
the jury the reason of the cutting off of the photograph~ 
You can explain it to them, if you want. I can't explain it. 
The Court: There's no need of my explaining it. 
Mr. Compton: We note our exception to allowing it. 
The Court: We haven't admitted it yet. 
Mr. Compton: Well, I want to make the objection to the 
pictures as we go along. 
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The Court: Well, it's a duplicate number. I'll put my 
initials on it. That will do it. 
Mr. Compton: Now these pictures, No. 1 and No. 3, are 
certainly shown in the earlier pictures. 
The Court: I am not going to allow those. I have already 
said that. 
Mr. Compton: Nos. 4 and 5 are certainly shown in the 
photographs that have already been introduced here. Picture 
No. 5 is a front view of the defendant's car. Picture No. 4 
is a duplicate picture of the front of the defendant's vehicle. 
Picture No. 10, which has already been offered and introduced, 
is a duplicate of that. And again, sir, merely to keep on show-
ing front views of the vehicle we think is certainly 
page 40 ~ objectionable and unduly emphasizes the evidence. 
The Court: All right, sir. 
Mr. Compton: Now as to photograph No. 6, which appears 
to show the inside of the defendant's vehicle, we object to that. 
There is no relevance that we can see, nor has there been 
any foundation laid which would present the inside of the 
defendant's vehicle to have any probative value whatsoever. 
The outside of the vehicle has been shown many times and 
is in evidence. So we object to the inside of the car being 
shown. It is not relevant to the issues of the case. 
Mr. Thompson: It may appear later in evidence that the 
tachometer was taken off this automobile at the scene, which 
may be of probative value. 
The Court: Tachometer' 
Mr. Thompson: Yes, sir, which was taken off at the scene, 
and it may have probative value. 
The Court: Well, when the tachometer shows probative 
value, I'll let you show it. 
Mr. Compton: At the time that is taken up, we want it 
taken up without any mention made of it before the jury. 
Mr. Minor: We strongly disagree with Mr. Compton, 
because of the relevancy it does have. 
page 41 ~ The Court: Well, it may or may not. The 
tachometer, does it measure the revolutions of the 
motor' 
Mr. Minor: Yes, sir. That isn't all it does. It can obstruct 
vision. 
The Court: When it becomes necessarv or desirable to 
introduce it, it may have probative value. • 
Mr. Minor: I want the Court to note the steering wheel is 
bent. 
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The Court: It may or may not be. 
Mr. Minor: It would indicate force of impact. 
The Court: You have got enough on the front. 
Mr. Minor: Exception. 
The Court: Let's get around to identifying them by the 
witness. 
You show these other three to the witness. 
Mr. Thompson: Your Honor, we take exception on the 
ground that the detail is much better in these pictures, and 
as the trial progresses there may be some thing that detail 
would help us with. 
The Court: Mark them refused, please, ma'am. 
(The two photographs were marked Plaintiff's Exhibit 
Nos. 1 and 3-Refused.) 
page 42 ~ The Court: If he can identify these, I am going 
to allow him to introduce them. 
Mr. Compton: You say "these"; the ones to which objec-
tion has been made T 
The Court: The ones I handed him back to show. 
Mr. Compton: Yes, sir. Well, I will state the exception. 
The Court: See if you can identify them. 
Mr. Thompson: Before the jury comes back? 
The Court: Yes, sir. Any question about who took the 
photographs, so forth T 
Mr. Compton: No, sir. 
By Mr. Thompson: 
Q. Mr. Hendricks, would you look at these three pictures 
I showed you and see if you can identify them T 
A. That is the Henley automobile. This is the Kelley, and 
this is the Kelley. 
The Court: You can identify them as being that¥ 
By Mr. Thompson: 
Q. Now do those pictures represent a fairly accurate repre-
sentation of the wav the cars looked after the accident¥ 
A. Yes. " 
Mr. Thompson: We ask they be introduced. 
page 43 ~ The Court: Yes, sir. 
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Mr. Compton: We note an exception on the part 
of the Court allowing the pictures to be introduced in evi-
dence, Nos. 17, 18 and 19. 
The Court: I am going to admit them in evidence. 
Mr. Compton: We except. 
(Three photographs were marked as Plaintiff's Exhibits 
17, 18 and 19, and received in evidence.) 
(Whereupon, the jury returned to the court room, and the 
following occurred in their presence:) 
By Mr. Thompson: 
Q. Now, Officer Hendricks, I hand you a picture, on the 
back of which is marked Plaintiff's Exhibit 17, and ask you 
to tell us what that is a picture of. 
A. That is a picture of the rear view of the 1960 Volks-
wagen, which Mr. Henley was driving. 
Q. Now I'll ask you to look at the picture and tell whether 
or not there appears to be dirt on the rear of the automobile. 
The Court: Sustained. 
Mr. Compton: Your Honor, that was for the 
page 44 ~ jury to determine. 
By Mr. Thompson: 
Q. Well, Mr. Hendricks, was there any area at the scene 
of the accident where the dirt along either side of the road 
had been disturbed~ 
Mr. Compton: That is a leading question. 
The Court: It's still leading, but I guess you can ask him 
that. 
A. The bank where the cars wound up on the east shoulder 
had been disturbed. 
Mr. Thompson: All right. Thank you, sir. I would like 
to hand this to the jury at this time. 
The Court: All right. 
By Mr. Thompson: 
Q. Now I hand yon pictures marked Plaintiff's Exhibits 18 
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,and 19; would you look at those, please, and tell us what they 
are pictures of? 
A. No. 19 is the front and left view of the 1964 Chevrolet, 
which was operated by Mr. Kelley. No. 18 is the right and 
front view of the same 1964 Chevrolet, which was operated 
by Mr. Kelley. 
Mr. Thompson: Very well, sir. I would like for the jury 
to see these, too, Your Honor. 
page 45 ~ The Court: All right, sir. 
Mr. Thompson: Witness with you, Mr. Compton. 
CROSS EXAMINATION 
By Mr. Compton: 
Q. Mr. Hendricks, you have been a State Trooper for 
what period of time Y 
A. Since April1, 1954. 
Q. And have your duties, among other things, been in 
connection with the investigation of motor vehicle collisions 
during that time, since 1954, to and including the time of the 
accident in October of 1964; is that correct? 
A. That's correct, sir. 
Q. Now Shady Grove Road was also known as Route 640; 
isn't that true, sir? 
A. Yes, sir. 
Q. And Route 640 at that time, and still is, was a part of 
the State Highway system; isn't that correct Y 
A. Yes, sir. 
Q. Now the driveway, the Henley driveway, what was the 
surface of that; that is, was it hard surfaced or was it of 
some other construction, if you recall, or do you want to look 
at the photographs again Y 
A. I think it was dirt, but I'm not positive. 
page 46 ~ Q. All right. Now what was the speed limit on 
Route 640 at that time? 
A. 55, sir. 
Q. That is for automobiles Y 
A. Yes, sir. 
Q. You told us, Mr. Hendricks, I believe you said you 
received the call to this accident about 7 :30 a.m. Would you 
check your notes to make sure that is the correct time you 
got the call 7 
A. Yes, sir. 
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Q. And you arrived at the scene about 15 minutes later, 
or about quarter to 8 :00 ¥ 
A. Yes, sir. 
Q. By that time, had people collected at the scene; were 
there a number of folks when you arrived? 
A. Yes, sir. 
Q. Do you recall whether you arrived before or after Officer 
Hampton, or did you come together¥ 
A. Before. 
Q. You got there before Mr. Hampton did? 
A. Yes, sir. 
Q. And it was sometime within what-two hours after the 
accident happened, that Mr. Hampton took his photographs, 
or was this at some later time during the day? 
page 47 ~ A. I cannot answer. 
Q. You were not present when the pictures were 
taken? 
A. I don't know. I was taking care of the injured. 
Q. Who reported to you, if you know, as having been 
witnesses to the accident? 
A. Ernest Hill and Melvin Davis and Lawrence Hill. 
Q. Do you recall that one or more of those men were there 
when you arrived at the scene¥ 
A. I don't know whether they were there directly when I 
arrived at the scene, but they came to me and told me they 
had seen it. 
Q. What was the make of the car driven by Ralph Kelley? 
A. It was a 1964 Chevrolet. 
Q. And you have told us and we have seen that the make of 
the car driven by Mr. Henley, did you say 1964 Volkswagen? 
A. Yes, sir. 
Q. Mr. Hendricks, you showed the jury your diagram on 
your notes. 
Mr. Compton: I wonder if, and perhaps, Your Honor, we 
could do that after his testimony is over to save time. I 
want him to just copy his diagram, unless he 
page 48 ~ can leave his sheet with us, because we would 
like that introduced in evidence. 
The Court: I am not going to let you introduce his notes. 
If he wants to draw a diagram, that is all right. 
Mr. Thompson: vVe object to him drawing a diagram of 
anything he did not see. \Ve have no objection to him making 
a copy of those portions of his notes which he saw. 
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The Court: He is speaking of the diagram. He's already 
shown it to the jury. 
Mr. Thompson: Well, he was explaining to them he did 
not see the cars in motion; he only knew of the two cars he 
depicted over to the side. 
The Court: I am not going to let him put any notes on 
there as to how the accident occurred, but I will let him show 
the diagram, with whatever measurements he made, with his 
approximations, so forth. 
Mr. Thompson: May I show you what I object to~ 
The Court: Yes, sir. 
(Counsel approached the Bench.) 
Mr. Compton: Well, sir, the officer showed it from over 
there, and I'm not sure the jury saw it. It was 
page 49 ~ shown to them earlier when Mr. Thompson was 
questioning. 
The Court: Well, see, he showed it to the jury and there 
were certain things on there that the jury really should not 
have seen, and it was not shown to me. Of course, as I say, 
I am like the wife; I am sort of the last to know. If I had 
seen it then, I would have overruled it to start with. 
Mr. Compton: Note the exception. 
The Court: All right, sir. 
By Mr. Compton: 
Q. Mr. Hendricks, you gave us, or did you give us, the 
weather conditions on the day of the accident~ 
A. I did not. 
Q. What was the weather~ 
A. It was clear. 
Q. And what was the condition of the road surface at the 
scene of the accident, as you arrived there, with reference 
to being wet or dry~ 
A. Dry. 
Q. What was the visibility, as you drove to the scene of 
the accident, and in particular, right at the scene when you 
arrived? 
A. You mean how far I could see? 
page 50 ~ Q. No, sir. Whether it was cloudy or clear, or 
whether the visibility was restricted by foggy 
weather, or-
A. It was clear. 
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Q. Do you recall where you were when you got the call to 
the scene of the accidenU 
A. Yes, sir. 
Q. Where were you~ 
A. Speed & Briscoe's in Ashland. 
Q. You were asked earlier, Mr. Hendricks, about what 
you found there in the way of dirt, and you told us, I be-
lieve, that you found dirt scattered in the road and parts 
of automobiles and skid marks. Now you have told us in 
great detail, and the photographs show us the skid marks. 
Now you gave us some distances and locations of this dirt. 
Am I correct in saying that the dirt was scattered all over 
the area near where the Henley driveway came into in:.. 
tersection with the Shady Grove Road; was there dirt all 
over that area~ 
A. Yes, sir. 
Q. Were there parts of automobiles scattered in the general 
area; that is, again, over that same area? 
A. It was pieces of chrome, various pieces of car, which 
I don't remember, from about the center, on over to the 
ditch, the direction the cars traveled. 
page 51 r Q. You say "the center"; do you mean the center 
of the driveway and center of Route 640, Shady 
Grove Road? 
A. I would say it was a little north of the driveway and 
center of Shady Grove Road. 
Q. You told us a little earlier north of the center line of 
the drivewav~ 
A. Yes. ,, 
Q. Did you tell us the width of the driveway, or do you 
know? 
A. I did not measure it. 
Q. But this dirt and this debris that you have told us 
about was scattered all over the entire area there and was 
north of the center of the driveway; is that true? 
A. Yes, sir. 
Q. We were discussing these pictures sometimes a little 
away from the jury, and I wonder if you could step over 
in front of the jury so there could be no-so it would be 
clear to them exactly as to location of the accident. Now, 
let's see. If you could stand there and-
Now I am showing you, Mr. Hendricks, No. 15; now is it 
correct that this is a view taken looking south on Shady 
Grove Road, north of where the driveway of Henleys came 
into Shady Grove Road? 
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A. That is correct. 
page 52 ~ Q. Now on the left of the highway, as we are 
looking in the picture, there is a sign on a white 
post; now is that the sign of the Fearnow Farm, the Hope 
Farm, that you told us about? 
A. I think it's Hope Farm on the pictures. 
Q. Now in the foreground here, there is a mail box, appears 
to be a mail box or paper box, on an iron post; that is not 
the Henley driveway, is it, sirY 
A. No. 
Q. Now does the Henley driveway show clearly in that 
photographY 
A. I think this is the Henley driveway right there. 
Q. And may the record show you are pointing at a location 
on the righthand side of the roadway? 
A. Second driveway you can see. 
Q. Second driveway you can see, from this photograph. 
All right, sir. Now let me show you Plaintiff's Exhibit No. 
13 ; now is this a picture taken looking north on Shady Grove 
RoadY 
A. That's right. 
Q. That is a picture taken looking north on Shady Grove 
Road. Now is the Henley driveway shown on that picture Y 
Is this it hereY 
A. Yes, sir; that is it. 
page 53 ~ Q. This is the Henley driveway in this picture. 
Now you gave us an estimate of, I believe you 
said, 200 feet, an approximation. Now this distance, would 
that be from the center of the Henley driveway, back in a 
northerly direction on Shady Grove Road, that approxi-
mation of yours Y 
A. I was sitting in my car, which is a 1965 Ford, at about 
this position. 
Q. Back up in the driveway? 
A. Yes, when I made the estimate that it was something 
like 200 feet. 
Q. 200 feet up to-
A. And also, when I was standing out on the shoulder, 
I still thought it was about the same. 
Q. Now these pictures do not show the skid marks to the 
degree of blackness shown in Trooper Hampton's pictures Y 
A. I don't believe they do. 
Q. Do the pictures taken by Trooper Hampton show the 
consistency of the skid marks, that is, the degree of black-
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ness, if I can put it this way, as you saw them immediately 
after the accident? 
Mr. Thompson: If Your Honor please, what the picture 
shows and what it doesn't show is not a matter of interpreta-
tion by the witness. 
page 54 ~ Mr. Compton: No, sir. I am asking about the 
texture of the skid marks, as compared immedia-
tely after the accident, as compared with the skid marks in 
this photograph. 
The Court: You mean the skid marks, compare the skid 
marks as they appeared on the ground to what they appear 
in the photographs? 
By Mr. Compton: 
Q. The texture of the skid marks when you examined them 
after the accident, were they actually darker than the skid 
marks Trooper Hampton's pictures showed¥ 
A. Heavier. 
Q. Now looking at Plaintiff's Exhibit No. 14, now is this 
sign with "Hope Farm" on it the one referred to earlier, 
in this picture? 
A. Yes, sir. 
Q. And the driveway that is directly across from that sign 
is not the Henley driveway, is it Y 
A. No, sir. This should be the Henley driveway back here. 
Q. So that is the driveway which is about in the center 
of this photograph, where I have my pencil¥ 
A. Yes, sir. 
Q. Now looking, finally, at picture No. 16; does 
page 55 ~ the Henley driveway, or any portion of it, show 
in that picture? 
A. It really doesn't. As you can see, the shoulder is torn 
up where automobiles have come out on it. That would 
represent about where the entrance of the Henley residence 
is, right there. 
Q. So the driveway which is shown on the righthand side 
of the highway, with the mail box at the end of it, is not the 
Henley driveway? 
A. That is next-door. 
Q. Does this photograph accurately represent the view 
south on Shady Grove Road, at the scene of the accident? 
A. Yes. 
Q. And was the terrain of the road and level of the highway 
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and condition of the highway, as shown on this photograph, 
about the same as it was when von viewed it on the dav of the 
accident? ~ ~ 
A. Yes, sir. 
Q. All right, sir. Now going again to photograph No. 8 
and No. 13, Plaintiff's Exhibit No. 13, were there any ob-
structions to the view, off of the highway, as a driver iri 
the Henley driveway would look to his left, or in a northerly 
direction on Shady Grove Road, when you arrived there? 
Mr. Thompson: I object to this. This is the 
page 56 ~ same question Mr. Compton objected to. 
The Court : Well, I think he can tell them 
whether there was anything there, and whether or not it 
would have obstructed any driver's view is a matter for the 
jury. 
By Mr. Compton: 
Q. Was there any obstruction-! am asking about off of 
the highway, because you have told us there were people 
that had gathered when you got there? 
A. Yes, sir. 
Q. Was there anything you saw off of the highway, any 
object between the Henley driveway and a view to the left, 
or a view to the north, on Shady Grove Road? 
A. If I remember correctly, there was an automobile 
parked back here, with Mr. Kelley's mother in it. 
Q. Were there any other objects? 
A. There probably were, but I don't distinctly recall. I do 
recall him being in the car with a lady who I think was his 
mother. 
Q. "\Vere there any trees, telephone poles, or other objects 
you saw, other than the vehicles you have told us about? 
This is off of the highway, when you got there. 
A. Other than the ones shown in the picture? 
Q. Yes, sir. 
page 57 ~ A. No, sir. 
Q. In giving us the substance of the conversa-
tion you had with Ralph Kelley after the accident, you re-
ferred to your notes, I believe, sir, did you not, to refresh 
your memory on that? 
A. I just have some various notes jotted down, yes, sir. 
Q. Could you read us, in connection with what you have 
noted there, as to what he told you, what you have on your 
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notes, Mr. Hendricks, just about the statement made by Mr. 
Kelley to you? 
.A. This is not written in the way Mr. Kelley gave it to 
me. It's a general outline. 
Q. Well, we understand these are your field notes and you 
didn't worry about writing any English paper when you did 
that . 
.A. Yes, sir. 
Mr. Thompson: I will object to that. I have already 
asked him on direct what Mr. Kelley said, but I think that 
what he says here, they are notes to prompt his memory 
and would not be material as notes themselves. It would 
not be proper to read his notes to the jury, but would be 
proper to tell the jury what he said, as refreshed by his 
notes. 
page 58 ~ The Court: I think that objection is well taken; 
yes, sir. You may refresh your memory. That is 
not his statement verbatim? 
The Witness: No, sir. 
The Court: You may refresh your memory. 
Mr. Compton: That is the point we wanted to make. 
By Mr. Compton: 
Q. You did not have the statement word for word you 
wrote down? 
.A. No, sir. 
Q. What you told us earlier, he said his speed was approxi-
mately 55 miles an hour when he first observed the Volks-
wagen had stopped in the driveway; as he drew near, the 
vehicle pulled out in front of him; is that what you told us 
earlier? 
.A. Yes, sir. That is what I have gathered from what he 
told me. They are not his exact words. 
Q. The notes you have used to refresh yourself, woul<;l you 
look at those, and is there any change at all to be made from 
what you told us earlier? 
.A. I don't think so. 
Q. May I look at those for just a minute, if I may? 
.A. Yes. 
page 59 ~ Q. It was suggested to you by Mr. 'rhompson, 
something about "stopped" or "stalled." You do 
not have any note on it, do you? 
.A. No, sir. 
Ralph Kelley v. Elizabeth Gayle Henley, Admx., etc. 49 
John G. Hendricks 
Q. Your recollection is Ralph Kelley told you the vehicle 
had stopped at the end of the driveway and as he drew near 
the vehicle pulled directly out in his path; is that correct Y 
A. Yes, sir. 
Mr. Thompson: Just a moment. I don't recall him saying 
"directly into his path." 
Mr. Compton: "Pulled out in front"? 
The Court: No, sir; I don't recall that. 
Mr. Thompson: If Your Honor please, could you ask 
counsel not to testify? 
The Court: Of course, the gentleman is on cross examina-
tion. You can look out for him. ,, 
By Mr. Compton: 
Q. Is that what you told us earlier, the Volkswagen, ac-
cording to Ralph Kelley, pulled out in front of him? 
A. Yes, sir. I don't know if it was worded exactly like 
that. 
Mr. Compton: I think that is all, sir. Let me just 
check. 
page 60 ~ By Mr. Compton: 
Q. Mr. Hendricks, I hand you two photographs, 
which are taped to one piece of cardboard, and ask you if 
those are views taken looking north on Shady Grove Road, 
and the cameraman being just south of the Henley driveway; 
is that correct? 
A. Yes, sir. 
Mr. Compton: All right, sir. We offer this as Defendant's 
Exhibit No. A, or 1, however Your Honor desires to mark 
them. 
The Court: Do you gentlemen have any ohje<·tion to the 
defendant introducing an exhibit at this stageY 
Mr. Thompson: No, sir. 
The Court: All right. I will mark it Defendant's Exhibit 
No.1. 
By The Court: 
Q. You say that is looking north, is that correct? 
A. Yes, sir. 
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Mr. Compton: We have no other questions. 
By The Court: 
Q. Just south of the Henley driveway? 
A. Yes, sir. 
(The photographs were marked as Defendant's Exhibit No. 
1, and received in evidence.) 
page 61 ~ RE-DIRECT EXAMINATION 
By Mr. Thompson: 
Q. Mr. Hendricks, I am confused about the matter of the 
records as to stalling. As I understood you to tell me on 
direct examination, that something was said to you by Mr. 
Kelley about stalling, and I understood you answered Mr. 
Compton's question that nothing was said about it; which 
was iU Was something said about stalling or noU 
A. Best I remember, he said it hesitated, stopped or stal-
ling. I don't know which word he used. 
Q. Was he talking about in the driveway or in the road Y 
A. At the very end of the driveway, is the way I under-
stood it, right where the driveway comes into the highway. 
Q. Are you sure about thaU 
A. Best I could make out. 
By The Court: 
Q. Anything in your notes on that? 
A. No, sir. 
By Mr. Thompson: 
Q. You feel you are clear in your recollection of what was 
said about that? 
A. I feel sure the word "stalling" was used. 
page 62 ~ Mr. Compton: Your Honor, he is impeaching 
his own witness. Officer Hendricks has given us 
his impression about it. Counsel keeps saying, "Now are you 
·sure about this," or, "Are you sure about that?" We object 
to that line of questioning. Mr. Hendricks was called by the 
plaintiff. He has given a fair representation of his recollec-
tion. -
The Court: I don't think he is impeaching him. I think he 
is attempting to pinpoint the point, if he can, with reference 
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to the word "stalling," because I am confused now. That 
isn't what I understood when he first testified. 
Mr. Compton: Note the exception. 
By Mr. Thompson: 
Q. Now the point I want to know whether you are clear on, 
is whether the stalling was used by Mr. Kelley, referring 
to Mr. Henley in the road or in the drive; are you clear on 
thaU 
A. I'm not sure whether Mr. Kelley told me it stalled or 
whether one of the witnesses used the word "stalled." 
By The Court: 
Q. The question was whether or not Mr. Kelley said any-
thing to you about stalling . 
. A. No. I'm not sure Mr. Kelley used the word 
page 63 ~ "stalling." 
Mr. Thompson: All right. Thank you. No 
further questions. 
Mr. Compton: No other questions. 
(Witness stood aside.) 
N., W. HAMPTON, VIRGINIA STATE POLICE DE-
PARTMENT, a witness called by and in behalf of the plain-
tiff, after being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Thompson: 
Q. Officer Hampton, for the record, will you give your full 
name' 
A. N. W. Hampton. 
Q. You are employed by the Virginia State Police? 
A. Yes, sir. 
Q. Now in order to make this testimony as short as pos-
sible, did you take these photographs that Mr. Hendricks 
used in his testimony, these small photographs 7 
A. Yes, sir; I did. 
Q. Did you investigate this case at allY 
A. No, sir; I did not. 
I 
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Mr. Thompson: .A.ll right. I have no further 
page 64 ~ questions. 
CROSS EXAMINATION 
By Mr. Compton: 
Q. Mr. Hampton, when did you take those pictures, do you 
recall~ 
.A.. Yes, sir. They were taken approximately an hour and 
a half after the collision occurred. 
Q. Approximately an hour and a halH 
.A.. .A.n hour and a half to two hours. 
Mr. Compton: .A.ll right, sir. We have no other questions 
of Mr. Hampton. 
(Witness excused.) 
FRANKLIN .A.. CAIN, a witness called by and in behalf of 
the plaintiff, after being first duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Minor: 
Q. Give your full name, please. 
A. Franklin A. Cain. 
Q. What is your address~ 
A. 2317 Dee Kay Drive, in Richmond. 
Q. ·what is your occupation, sir~ 
page 65 ~ A. I am Employee Relations Specialists at the 
Defense General Supply Center, Richmond. 
Q. Is that-
A. In the Personnel Office. 
Q. Is that locally known as "Bellwood"~ 
A. Yes. 
Q. Is that the Army facility located down on Petersburg 
Pike below Richmond? 
A. Yes, sir. 
Q. How long have you been employed by that concern, sir¥ 
A. About 23, 24 years. 
Q. Did you know Carroll D. Henley, Sr.~ 
A. Yes, sir. 
Q. How did you come to know him, Mr. Cain~ 
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A. When he came to work with me, I was the one that 
interviewed him and made arrangements for liim to come to 
work. 
Q. Do you have any records on his employment taken from 
the records of the Defense General Supply Center? 
A. I have his service record card. 
Q. All right, sir. Let me ask you this: When did he come 
to work for the Defense General Supply Center? 
A. He reported on the 6th of September, 1961. 
page 66 ~ Q. What was his job when he first came to 
work? 
A. We term the job as Contract Assistant, working on 
contracts of procurement of supplies for the Army, for the 
services of the government. 
Q. What was his initial salary or wage or income per 
hour, sir? 
A. $5,355. per year. 
Q. When did he go to work? 
A. 6th of September, 1961. 
Q. Then in the fall of 1964 he had been there a little over 
three years? 
A. Yes, sir. 
Q. Now did you know this man personally? 
A. Yes, sir. 
Q. How often did you come in contact with him? 
A. It would vary, three, four, five times a week; it would 
vary. 
Q. All right. Describe, if you will, what type of man he 
was, sir; was he quiet or was he boisterous? What type of 
man was he? 
A. He was a very serious man, very attentive to his job, 
and the only things I have heard of him or saw of him, was 
that he was a good buyer and was attested to by the fact that 
he, on one year being there, which is the minimum 
page 67 ~ time that he had to serve, got a promotion; he 
was promoted. 
Q. At the end of one year? 
A. Which is the minimum time which thev have to serve 
before they are promoted. · 
Q. What was the increase in compensation, if any, on 
account of this promotion? 
A. He went to $6,435. 
Q. What was the approximate amount of the increase, sir? 
A. Let's see. Round figures, around $1,000. 
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Q. All right, sir. That was at the end of the first year? 
.A.. That's right. 
Q. Now at the end of his seeond year of employment, did 
he receive any increase in compensation Y 
.A.. Yes, sir. 
Q. What was the amount of the increase, sir? 
.A.. Just under $500., which is a periodic increase. Also, 
in that time, there had been a general increase by the federal 
government, all employees. 
Q. When, if any, did he receive any additional promotions 
or advances Y 
.A.. On August 9, 1964 he was again promoted to a more 
responsible position, buying the more complicated 
page 68 ~ materials, and increased to $8,410. a year. 
page 72 ~ 
R. R. JETER, JR., a witness called by and in behalf of the 
plaintiff, after being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Minor: 
Q. Will you give us your full name Y 
.A.. R. R. Jeter, Jr.; Route 4, Mechanicsville. 
Q. You are a resident of Hanover County, sir? 
.A.. Yes, sir. 
Q. How long have you lived in Hanover County, sir? 
.A.. All my life. 
Q. All right, sir. In relation to Mechanicsville, itself, sir, 
where is your homeY 
page 73 ~ .A.. I reside at Route 156, on Cold Harbor Road. 
Q. How far is that from Mechanicsville Y 
.A.. About four miles. 
Q. What is your occupation Y 
.A.. Farmer. 
Q. Mr. Jeter, how long have you been engaged in that 
work? 
.A.. All my life. 
Q. Did you know Carroll D. Henley, Sr. Y 
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A. Yes, sir. 
Q. How did you come to know him, sir? 
A. I was introduced to him by one of his neighbors, Mr. 
0. L. Oatman. 
Q. Mr. Jeter, did you ever have him in your home to visit? 
A. Yes, sir. We became quite well acquainted there, and 
we used to hunt quite a bit in the fall of the year, dove hunting. 
Q. Were you personally acquainted with Mr. Henley? 
A. Yes, sir. 
Q. Did you know his wife and family? 
A. Yes, sir. 
Q. Have you ever visited in their home? 
A. Yes, sir. 
page 74 ~ Q. Mr. Jeter, do you know of any activities 
that Mr. Henley participated in in the community? 
A. Yes, sir. I had the privilege of taking him into the 
Ruritan Club, at that time, which I was Vice President there; 
and he was very active in the Little League in Mechanics-
ville, was manager of one of the teams, I think; and also, 
was President of the Little League one year. 
Q. I see, sir. Now this Little League, sir, what type of 
recreation is that, sir Y 
A. That is baseball for little boys. 
Q. All right, sir. And you say he was manager of one of 
these teams? 
A. Yes, sir; did an outstanding job. 
Q. Now do you know his reputation in the community? 
A. Yes, sir. I found him an upstanding man in the com-
munity, and a man, whatever he said, you could depend on. 
Q. Was he a big talker or very quiet? 
A. Very quiet. 
Q. Would you classify him as reckless in his actions, or 
deliberate in his actions Y 
A. Deliberate in his actions, not reckless. 
Mr. Compton: We object to that question and 
page 75 ~ ask Your Honor to ask the jury to disregard it. 
The Court: Sustained. And you gentlemen of 
the jury, disregard that. 
By Mr. Minor: 
Q. Mr. Jeter, did you ever observe Mr. Henley m the 
company of his boys~ 
A. Yes, sir. 
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Q. What was their reaction or treatment of their father? 
A. They were very fond of him. 
Q. Would you testify that they were close to their father, 
or far apart from their father, in relationship? 
Mr. Compton: Your Honor, this is conclusion, his opinion. 
The Court: Sustained. 
By Mr. Minor: 
Q. Well, now, Mr. Jeter, let me clarify that. Will you tell 
me whether or not Mr. Henley participated in any activities 
with his children? 
A. Yes, sir. 
Q. Will you tell me whether or not he ever took any of 
them h1mting with him? 
A. Yes, sir, the oldest one, several occasions. 
Q. Do you know whether or not any of his boys 
page 76 ~ were in this Little League that he was engaged in? 
A. I can't answer that. 
Q. I see. Now, Mr. Jeter, how many years have you been 
hunting? 
A. Well, since I was old enough for my father to let me 
carry a gun. It's been a right long time. 
Q. Well, have you had the opportunity during those years 
to observe various men hunting? 
A. Yes, sir. 
Q. Would you classify Mr. Henley as a good sportsman? 
A. Excellent sportsman. 
Q. Will you tell me whether or not he observed the common 
courtesies of one engaged in that sport? 
Mr. Compton: That is not relevant, very objectionable, 
and we object to counsel asking these questions, which cer-
tainly, obviously, are not relevant and not proper evidence. 
Mr. Minor: Judge, I strenuously disagree with my learned 
opponent. I don't haw any client here. The deceased is not 
here. 
Mr. Compton: If Mr. Minor wants to make his argument 
to the jury now, we don't think he ought to be allowed to do 
this. If he wants to proceed with this point, I 
page 77 ~ think it should be done out of the presence of the 
jury. 
Mr. Minor: When Mr. Compton said what he had to say, 
he didn't worry about the jury, but he worries about what 
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I have to say to the jury. I don't have Mr. Henley here, 
and I have got to describe to the jury what type of man he 
is. I am not able to show moving pictures of him. I have 
got to show what type of man he was. I think what type of 
man he was and the occupations and avocations and activities 
he engaged in is extremely germane to the case. 
The Court: I think you are restricted, Mr. Minor, to the 
deceased's relationship to his family and their support, and 
so forth. His neighbors have no right of action because he 
died in an automobile accident. I don't know the gentleman, 
of course. He may have been the finest father and husband 
in the world and taken care of his family and neighbors may 
not have cared for him at all, and that has nothing to do with 
it. I think his relationship to the family is important, and 
I think you have gone into it. 
Mr. Minor: Very well. We respectfully except. 
page 78 ( By Mr. Minor: 
Q. Mr. Jeter, let me ask you, did you ever ob-
serve Mr. Henley with his wife, in the presence of his wife~ 
A. Yes, sir. 
Q. How did he treat her~ 
A. Fine. 
Q. How did she treat him~ 
A. Fine. 
Q. When Mr. Henley was living, did you have an op-
portunity to observe the furnishings in the home and the 
way the house was kept~ 
A. Yes, sir. 
Q. Will you tell us whether or not the place was shoddy 
and ill-kept~ 
Mr. Compton: This is a conclusion. We have no objection 
to facts whatsoever, which are relevant; as to his opinion as 
to whether the house was kept well or not is certainly this 
witness' opinion. 1.Ve assume that there will be direct testi-
mony on that, but what Mr. Jeter, how he characterizes that, 
we think is not relevant and is a matter of opinion. 
The Court: Yes, sir. Sustained. 
Mr. Minor: Exception, Your Honor. 
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IN CHAMBERS: 
Mr. Compton: Your Honor, I assume that this whole plat 
is intended to be introduced. 
Mr. Thompson: That's right. We are going to offer the 
whole thing. 
Mr. Compton: We think that any drawing relating to any 
of the physical characteristics, outside of the immediate 
area of this collision, is not relevant. We have ri.o objection 
to that portion of the plat, which, certainly within 300 feet, 
is a reasonable distance, I would suggest, although I am not 
wedded to that distance-but this plat, as I view it, purports 
to show the entire route from the Shady Grove Methodist 
Church, which, I believe, the evidence shows is 5/8 of a 
mile- · 
page 83 ~ Mr. Thompson: About that. 
Mr. Compton: From the point to this station 
here, which is on 27-1/2. Now these physical characteristics 
away from the scene are not relevant. We have no objection 
at all to testimony within a reasonable distance. I would 
say 300 feet, the hillcrest, would be relevant, we think, the 
terrain of the highway, the width of the highway, the objects 
at the scene; but what the characteristics are from here, half 
a mile from the accident, and within that distance is com-
pletely irrelevant and has no bearing on the case. We object, 
if we have to, to the whole plat. As we say, we don't object 
to any testimony relative to the reasonable area of the 
collision. 
The Court: All right, gentlemen Y 
Mr. Thompson: Your Honor, the purpose of this plat is to 
depict the general area in which the accident happened. We 
want to show the jury there are some twenty or so entrances 
of private drives into Shady Grove Road, which entrances 
are on both sides for a distance to the north of about a 
half a mile, and this goes to what is a reasonable speed in 
the area, and the reason we want to show the area to the 
north and for some distance north is to show what Mr. 
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Henley, in coming out of his drive, could reasonably expect 
a vehicle to be traveling at, knowing that that 
page 84 r vehicle would have to be traveling at a reasonable 
speed under the circumstances. That is one use. 
Now how far we have to go to show that is a thing I don't 
have anything to say about. Of course, the Court ought 
not to allow it for such a great distance as to take it com-
pletely out of the picture. Where we get out of that, I don't 
know. I think Shady Grove is a reasonable distance. It's 
a half a mile down there. 
Secondly, we are going to ask the surveyor what percentage 
of the frontages on both side of the road is territory oc-
cupied by land devoted to dwellings or businesses, so as to 
establish a speed limit on this road, it being an unposted 
road, and we will ask the Court then to instruct the jury 
on the basis of his testimony, that if they find it to be a 
residential district, that the speed limit is so-and-so, or if 
it's proper for us to do it, we are going to ask the Court 
to rule on that, if that is the state of the evidence. 
The Court: I'll tell you right now, you'll have to stick 
that oar mighty deep in the water to get it in a residential 
section. You have got to show me a whole lot on that. 
Mr. Thompson: Well, I think if the testimony brings it 
within the statute, we would certainly be entitled to an 
instruction. 
page 85 r The Court: I don't know what your ordinances 
sav. What do the local-
Mr. Compton: The State statute, I think, is what is going 
to control. 
Mr. Thompson: The statute says if 75% of the frontage on 
both sides for a distance of 300 feet is territory devoted to 
dwellings or businesses, then it's a residential district. 
Mr. Compton: No, sir. The rule, as you know, has been 
-that impression has been clarified more recently, either 
by statute or by case, I am not sure which, and this has to 
be actually in use; it can't be fronting, or the real estate 
on either side of the dwelling. To say, or to attempt to say 
this is a business or residential district, well, I don't see 
how by any stretch of the imagination that could be true. 
But assuming, for the purposes of this argument, assuming 
that that is true, the area of the accident scene, the reasonable 
distance on either side of the scene, is what is material 
and relevant, and not what could be expected to be assumed 
by a driver entering the highway. 
The Court: How are you gentlemen going to counteract 
the fact that your witness has already testified it is a 55-mile 
speed limit? 
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Mr. Thompson: Well, on cross examination-
page 86 ~ The Court: You didn't object. 
Mr. Thompson: Well, you have to take his 
testimony which you want to believe. It's the Court's func-
tion to say what the speed limit is, not the witness, and 
even if the witness got up there and said, "The speed limit 
is thus-and-so," that doesn't take it away from you to say 
what it is. I can say, "What use is being made of the land?" 
He can say, "There is a posted speed limit." 
The Court: All right. 1N e can save a lot of time. From 
the point of impact down to this church is a little less than 
half a mile. At 50 miles an hour, we'd say 30 seconds is all 
it is. Do you agree with that? 
Mr. Compton: I don't follow the mathematics of it that 
fast, but if it's half a mile. 
The Court: At 50 miles an hour, it would be 30 seconds. 
Mr. Compton: I don't think the time, sir, is-
The Court: Well, I am figuring distance, proximity, of 
time, as well as to distance. 
Mr. Compton: That's right. I think that is a reasonable 
mathematical conclusion. 
The Court: Now this is not long when you are driving an 
automobile, 30 seconds, so I don't think it's unreasonable for 
him to show the character of the terrain in the 
page 87 ~ neighborhood, the road, for as much as 30 seconds 
of driving at this rate, approximately at the rate 
he was driving. 
Mr. Compton: What issue does that bear on? 
The Court: Well, there is evidence he is a mail carrier 
and this is part of his route. Now I am not saying it has 
any weight at all, but, as such, but I think the jury can 
consider it. 
Mr. Compton: Well, my point is, the physical conditions 
for .4 of a mile is not relevant. Now if there was a witness 
back here who had testimony relating to some of the actions 
of the driver, say, a half mile, I think in that case that would 
be relevant as to his actions; but as to the physical char-
acte:ristics, what they may be, regardless in point of time-
of course, if he was in a jet, ten miles would be a short period 
of time. 
The Court: Of course, if he were in a horse and buggy, 
I wouldn't let him go back this far. 
Mr .. Compton: Of course, we are not determining the 
actions of a horse and buggy, we are determining the char-
acteristics of this-
The Court: Well, he passes in the neighborhood 30 seconds, 
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give or take, and for what reason it is they want to show the 
characteristics of the neighborhood, they also want to es-
tablish a speed limit of less than 55 miles an hour, 
page 88 ~ by showing the characteristics of the area. I don't 
think they are going to be able to do it, and even 
if we are wrong, I don't see how you are going to be hurt. 
Mr. Compton: I can't foresee, either, but I don't want the 
evidence to come to the jury if I-
The Court: For the life of me, I can't see where it's pre-
judicial. I don't see where it's going to help them or going 
to hurt you. I can't conceive any reason why I shouldn't 
allow it. 
Mr. Compton: Well, as you mention, they want to attempt 
to show the speed limit was less than 55. The plat is not 
needed for that. If they have got somebody who can say the 
area is 75% used for business or residential purposes, aside 
from being open real estate, of course, no plat is necessary 
to show that if they have got the surveyor who made the 
measurements. But to bring to the jury and have the jury 
make a legal conclusion as to what could be assumed in view 
of the territory, is certainly not relevant; it just draws the 
attention of the jury away from the issues of the case. It 
really makes them decide a legal issue. Now the Court has 
got to instruct the jury on the speed limit, on the duties of 
the drivers. 
The Court: Irrespective of the speed limit, he mnst drive 
at a reasonable speed under the circumstances 
page 89 ~ then and there existing. I think they can show the 
character of the road, number of houses there. 
I don't know what he can show about how many of the people 
go to work at 7 :00 in the morning, but so far as that goes, 
I think that is certainly within their right, and I don't see 
where it's going to hurt you one way or the other. 
Mr. Compton: Note the exception. 
(The following occurred in open court:) 
PHILLIP H. BROOKS, a witness called by and in behalf 
of the plaintiff, after being first duly sworn, testified as 
follows: 
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DIRECT EXAMINATION 
By Mr. Thompson: 
Q. Would you give us your full name, please Y 
A. Phillip H. Brooks. 
Q. Your age? 
A. Fifty-six. 
Q. What sort of business are you in Y 
A. Surveying. 
Q. How long have you been in that business Y 
A. Thirty-six years. 
Q. During the course of that time, have you had 
page 90 ~ occasion to make various land surveys, road sur-
veys, and the like Y 
A. Yes. 
Q. Do you maintain an organization in this business Y 
A. Yes, sir, I do. 
Q. How many people do you have working with you Y 
A. Twelve. 
Q. In the course of your endeavors in surveying, were you 
called upon by our law firm to make a survey and plat of 
Shady Grove Road in Hanover County, Virginia, in the 
vicinity of Shady Grove Church and points to the south Y 
A. Yes, sir. 
Q. I wonder if you would tell us what this drawing here is? 
A. It's a plat and profile of Shady Grove Road, from Route 
127 south. 
Q. Now was this made by your office Y 
A. Yes, sir. 
Q. It was made under your supervision and direction Y 
A. Yes, sir. 
Q. Now what have you sought to depict on this plat? 
A. I didn't get the question. 
page 91 ~ Q. What have you sought to depict on this plat; 
what does it showY 
A. It shows the road; it shows the buildings and the drive-
ways; it shows the profile of the road. 
Q. Tell me whether or not it contains all of the residences 
that are along the road? 
A. As of the date of this map, it does. 
Q. What was the date of the map? 
A. September 27, 1965. 
Q. Tell me whether or not it shows the private drives and 
intersecting roadways, all of them, for the area depicted Y 
A. Yes, sir; that's right. 
Ralph Kelley v. Elizabeth Gayle Henley, Admx., etc. 63 
Phillip H. Brooks 
Q. Does it show the elevation of the road? 
A. Yes, sir. 
Q. What is the scale of reference for the elevation? 
A. Of the road? 
Q. Yes, sir. 
A. In profile or in plat? 
Q. In profile. 
A. In profile, the horizontal is one-fifty. 
Q. What is the reference plane? I notice you have figures 
along the side of the scale. 
page 92 r The Court: :B'irst thing you had better do is 
explain to the jury what "reference plane" is. 
Mr. Thompson: All elevations have to have something for 
zero. 
By Mr. Thompson: 
Q. 'Vhat is the zero plane? 
A. They were in relation to each other. 
Q. In relation to each othed All right, sir. Have you 
looked at this area recently yourself personally? 
A. Yes, I have. 
Q. When did you look at it? 
A. This morning before I came in. 
Q. Now what difference, if any, did you notice this morning 
in the area depicted, what you saw and what you have de-
picted here~ 
Mr. Compton: Your Honor, that is not relevant, what he 
saw this morning, with reference to a map drawn in Septem-
ber 1965. We, of course, are interested in the date of the 
accident. 
The Court : The only thing I can conceive of, if there was 
something out there that day and he left it out. Any changes 
between then and now are certainly immaterial. 
Mr. Thompson: We'll skip over that, then. 
page 93 r By Mr. Thompson: 
Q. Now did you, at my request, look at this area 
with the object in mind to determine the percentages of the 
frontages of the territory involved which were devoted to 
residential and business use~ 
A. Yes, I did. 
Q. Tell me, if you will-
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Mr. Compton: Your Honor, that is not relevant; the front-
ages is not the question of law that is involved, as Your 
Honor knows. We object to testimony on what the frontages 
were or were not in September 1965. 
The Court: I think he must confine himself to the date 
of the accident. 
Mr. Minor: Judge, we are going to prove this is not any 
different, or if there are differences we'll explain them, 
between the day of the accident and date of this plat. We 
are going to offer a witness to that effect. 
Mr. Compton: That was not my objection. I am not 
questioning any change between October 1964 and September 
1965. The question was asked of the witness, what frontages 
were devoted to residential or business purposes. As I 
understand the most recent case on that point, 
page 94 ~ sir, that is not the question. 
The Court: Let's don't argue any law in front 
of the jury. I know exactly what your position is and I see 
what this gentleman's position is. We are going to hear the 
evidence. If it's necessary to argue the law on it, we'll argue 
it at a later time. He certainly has a right to introduce his 
evidence. 
Mr. Compton: My point is, if the position as to the law 
is that it is not correct that the frontages is the relevant 
point, then the evidence as to what may or may not be the 
frontages there is of no help to the jury. Now if the ques-
tion is asked, "What buildings are occupied, or what per-
centage of the land is occupied by residences or businesses," 
I think that is the point, not what the frontages are. 
The Court: I am going to let him examine this witness 
along these lines, and then I'll let yon cross examine in the 
manner in which you want to cross examine, then we'll 
argue about the law when the time comes. It isn't going to 
make any difference to the jury one way or the other, unless 
I give an instruction on it. 
Mr. Compton: I'm not sure I agree with that. That is 
the purpose of the objection. We save the point, 
page 95 ~ and note the exception. 
By Mr. Thompson: 
Q. The question to yon, Mr. Brooks, is this: I am asking 
you about the territory which is contiguous to the road, the 
road being Shady Grove Road, and I am asking you if the 
territory fronting along the road, whether or not 75% of 
that is devoted to residential or business use. 
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A. I would say at least 75% is residential. 
Q. I am going to ask you the same question, and ask you 
to relate your answer to both sides of the road; in other 
words, do you mean both sides~ 
A. Yes, sir. 
Mr. Thompson: If Your Honor please, we ask this plat be 
introduced as a plaintiff's exhibit of the appropriate number. 
The Court: All right, sir. It will be received and marked 
as Plaintiff's Exhibit No. 20. 
(The plat was marked as Plaintiff's Exhibit No. 20, and 
received in evidence.) 
Mr. Thompson: Witness with you. 
CROSS EXAMINATION 
By Mr. Compton: 
Q. Let's see, Mr. Brooks. Now on this exhibit 
page 96 ~ you have noted small blocks along here, starting-
this would be the north end of the road that you 
showed, or generally north~ 
A. That's right. 
Q. These blocks, and you have them marked in there, are 
dwellings along here~ 
A. Yes, sir. 
Q. Have you marked all of either the dwellings or business 
structures that you found in September of 1965 ~ 
A. Yes. 
Q. From Shady Grove to the end of the map there~ 
A. Yes. 
Q. Of course, you didn't show the Shady Grove Methodist 
Church, which sits here~ 
A. This faces the other road. 
Q. Now did you make note during your-first of all, let 
me ask you this: Did you make the measurements yourself 
and did you make this plat yourself, or did some other-
A. It was prepared at my office. 
Q. But you are familiar with what it shows and the work 
was done under your supervision; isn't that true~ 
A. Yes, sir. 
Q. Now, isn't it true, sir, that the driveway going to the 
Henley home is located here~ 
page 97 ~ A. That's correct. 
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Q. Now can we identify that for the printed 
record, by any reference point on this? How would you 
identify .that in your terminology? 
A. This location here? 
Q. Yes, sir. 
A. We have had stations measured from this road, zero on 
up to-and we can measure it off here and get the station 
of it from Route 627. 
Q. So in your business, you will start with a reference 
point here? 
A. We have a zero right in the middle of Route 627; that 
would be station zero, yes, sir. 
Q. The Henley driveway would be between station twenty-
five and between station thirty; is that correct? 
A. Yes, sir. 
Q. Could you tell us exactly-first, let me ask you this : 
Now I notice here on the bottom, we have this graph; would 
you call it that? 
A. Profile. · 
Q. Now these numbers, 14, i5, 16, so forth, are they station 
numbers, too? · 
A. Yes. They correspond with the ones in the plan. 
Q. And these station numbers correspond to the 
page 98 ~ ones noted above Y 
A. Yes, sir. 
Q. So would it be correct to say that the Henley driveway 
is approximately at station twenty-seven and a half; would 
that be correct? 
A. About, yes, sir. 
Q. You told us about the scale; suppose we wanted to 
measure a distance from one point to another along the road-
way here; how many feet would represent, or how many feet 
would be represented by one inch on this map? 
A. 50 feet. 
Q. All. right, sir. You can have a seat, if you like, Mr. 
Brooks. I have a ruler here. It's not a proper one. 
A. I have one. 
Q. All right. Let me ask you this : Can you make a 
measurement-well, let me back up just a second. This line 
along this graph I am running my eraser along, does that 
indicate the profile of the highway as we move along here? 
A. That is correct, yes. 
Q. Would it be correct to say that station twenty-five is 
the approximate crest of this hill here; would that be correct 
to say? 
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A. About twenty-four fifty. 
page 99 ~ Q. All right, sir. Can you give us with your 
ruler, if you will, the distance from station twenty-
four fifty on the highway, to the center of the Henley drive-
way? 
A. 295 feet. 
Q. Now on some of the driveways that you show here be-
tween station zero and the area of the accident, I notice you 
don't have dwellings in the vicinity of that. For example, 
here is one which is at about station-oh, between five and 
ten here; you have no dwelling indicated there. Would that 
mean, perhaps, the dwelling or whatever building it leads 
to is further from the road than the near vicinity to it? 
A. That would be correct. 
Q. And after we leave Shady Grove Church, here's one 
here that has no dwelling with it? 
A. That's correct. 
Q. And one here, which has no dwelling near it? 
A. That's correct. 
Q. And here we have, between, at station fifteen, between 
fifteen and twenty, we have several driveways with no dwel-
lings indicated particularly, except maybe this one here? 
A. One dwelling. 
Q. Two dwellings? 
A. No, one dwelling; two driveways. It's a circular 
drive. 
page 100 ~ Q. And then here you have indicated near 
station fifteen, "wood, oaks and pines, 30 feet 
high"? 
A. Yes, sir. 
Q. Now by the same token, in case we want to make some 
measurements after you have left, these dwellings and their 
distance from the highway, would that be to the same scale 
you gave us before; would that be to the same scale, 50 
feet to one inch? 
A. Yes. 
Q. Mr. Brooks, with reference to the property there, let 
me ask you this: without regard to the vacant land-and by 
"vacant," I mean land which is not occupied by any building, 
and without regard to what you might feel the use of the 
land is, isn't this a correct statement, that the buildings on 
both sides of the highway don't occupy anywhere near 75% 
of the frontage of the highway? 
A. You mean the building itself? 
Q. Yes, sir. 
68 Supreme Court of Appeals of Virginia 
Phillip H. Brooks 
A. The width of the buildings themselves, added together, 
naturally would not be 75% of the road. Is that your ques-
tion? 
Q. That's correct. The building itself without regard to 
the vacant land, that would be what, 5%? 
A. I don't know what it would be. I would 
page 101 ~ have to work it out. 
Q. But at any rate, it is not anywhere near 
75% of the total length of the road? 
A. The total length of the buildings, are they 75% of the 
length of the road? 
Q. Yes, sir. 
A. No, sir. 
Q. All right. Let me put that question to you a little bit 
differently, so we can get it clear. Isn't it true that 75% 
of the total frontage on both sides of the highway is not 
covered by buildings devoted to either residences or busi-
ness use? I am speaking of the buildings, without regard to 
the open land. 
A. By open land, you mean all of the land the building 
doesn't occupy? 
Q. That's correct. 
A. Well, they have to have some land to go with the 
buildings. 
Q. I am not asking you about land that goes with the 
buildings. My question to you is, is it not true that 75% of 
the total frontage on both sides of the highway is not 
covered by buildings either devoted to residential or business 
use? 
A. You mean the length of the buildings them-
page 102 ~ selves Y No, it isn't. 
Q. All right, sir. Now, Mr. Brooks, getting to 
the area here of the Henley driveway, you have indicated as 
of September of 1965, an area here, and you have described, 
"pines from 4 inches to 18 inches in diameter"; and would 
that be represented by the little circles along in this area? 
A. That's true. 
Q. Now you have the word "pole" at station-is that 
twenty-five Y 
A. About twenty-six. 
Q. Now this pole is represented by the circle that is 
blackened or darkened; isn't that correct? 
A. That's correct. 
Q. And the circles which are not solid, would represent 
trees? 
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A. That's true. 
Q. And you have represented no trees closer than these 
that I am pointing to along the edge of the highway here, 
closer to Shady Grove Road, have you? 
A. No, sir. 
Q. This tree, which is that at station number-
A. That is twenty -six. 
Q. Right at station twenty-six, it's right below 
page 103 ~ that little cross mark, isn't it? 
A. Right. 
Q. That is the closest tree to the highway, from there to 
the Henley driveway; isn't that correct? 
A. That's right. 
Q. And when you were there in September of 1965 there 
were no other obstructions from the Henley driveway in the 
direction that someone would look left up the highway, other 
than those you have noted here on your plat? 
A. That's true. 
Mr. Compton: Thank you, Mr. Brooks. I have no other 
questions. 
(Witness excused.) 
ELIZABETH GAYLE HENLEY, the plaintiff, after being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Minor: 
Q. Mrs. Henley, what is your full name? 
A. Elizabeth Gayle Henley. 
Q. Where do you live? 
A. 1733 Shady Grove Road. 
The Court: You will have to speak up so the 
page 104 ~ jury can hear you. 
By Mr. Minor: 
Q. Are you the plaintiff in this action? 
A. Yes. 
Q. All right. 
Mr. Minor: Judge, before I go ahead, I would like to have 
Mrs. Henley come around to this plat, if I could. 
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The Court: All right. 
By Mr. Minor: 
Q. Mrs. Henley, you notice the date on this plat is Sep-
tember 17, 19651 
A. Yes, sir. 
Q. What was the date of the collision? 
A. October 30, 1964. 
Q. Now have you looked at this plat before1 
A. Yes. 
Q. Have you looked at it carefully? 
A. Yes. 
Q. Will you tell me, or tell the gentlemen of the jury and 
the Court, rather, the members of the jury, whether or not 
there have been any changes in this plat as to the driveways 
and the houses and the dwellings depicted on there; have there 
been any additions, any additional driveways or 
page 105 ~ additional dwellings on this plat, between the 
date of this accident and the date of this plat! 
A. There's a house built here, that uses this road. That 
is the only one. 
Q. All right. Was the road there that is depicted here? 
A. Yes. 
Q. Then there was a house at the end of this road? 
A. It was being built at the time of this accident. 
Q. Would you put an "X" where the house is? 
A. (marked) 
Q. And that was using this road at the time of the ac-
cident! 
A. That's correct. 
Q. Now, Mrs. Henley, will you take this pen and write 
below the house in which you live and in which yon and your 
husband lived, prior to this collision? 
A. What? 
Q. Write the word "Henley." 
A. (marked) 
Q. All right. Now who lived next door to you? 
A. Mr. and Mrs. Oatman. 
Q. Mark the name "Oatman" in the same fashion. 
A. (marked) 
page 106 ~ Q. Were Mr. and Mrs. Oatman living there at 
the time this occurred? 
A. Yes, sir. 
Q. All right. Will you put on here the residence of Mrs. 
Mina Hull? 
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A. (marked) 
Q. Now, Mrs. Henley, what type of house is yours? 
A. It's a one and a half story brick house, just frame 
windows and trim. 
Q. What did that house cost to build? 
A. Twenty-two thousand. 
Q. Was that house built for your family? 
A. Yes, specially. 
Q. And that is where you were living when this collision 
occurred? 
A. Yes. 
Q. And do you and the boys still live there? 
A. Yes. 
Q. Now, Mrs. Henley, does this plat show the conditions 
as to buildings and driveways that existed at the time of this 
collision? 
A. Yes. 
Q. With the exception, of course, of this house that was 
added here? 
page 107 ~ A. Yes. 
Q. All right. Now referring to the driveway 
which is just beyond the Oatman driveway and right directly 
in front of the Oatman house, into whose property does 
this go? 
A. Fearnow. 
Q. And what type of business or occupation, if any, is 
conducted on those premises? 
A. The cannery, Brlmswick stew. 
Q. All right. The stew is made over there? 
A. Yes, sir. 
Q. All right. Besides, do you know how many buildings 
are over there, counting residences? 
A. Well, the residence, and then there is a storage build-
ing, and then the factory that the stew is made in. 
Q. How many buildings compose the factory? 
A. Well, the storage building and the factory; would be 
two. 
Q. And then the residence? 
A. And then there is a shed, I think, kind. of toward the 
back. 
Q. All right. All those buildings were there at the time of 
this collision? 
A. Yes. 
Q. Was the business being operated there at 
page 108 ~ the time of this collision? 
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A. Yes, sir. . 
Q. Now is this the location of this cannery, in this area, 
designated "Fearnow," located in that area, is this part of 
the Fearnow property¥ 
A. Yes, all of it. This is the brother. 
Q. Is this another Fearnow here¥ 
A. Yes. 
Q. Is that a residence¥ 
A. Yes. 
Q. All right. Then will you mark that ''Fearnow" and 
then will you mark on here "cannery"¥ 
A. (marked) 
Q. All right. Now where was the storage building¥ Is it 
on that side of the house, or over here¥ 
A. On this side. All of it is on this side. 
Q. All of the buildings composing the cannery are in the 
area designated "cannery"¥ 
A. Yes, sir. 
Q. All right. And this is Fearnow, also¥ 
A. Yes, sir. 
Q. All right. Take your seat. 
Tell me what your husband's age was at the time that he 
was killed. 
page 109 r A. Thirty-four. 
Q. Do you know his birth date¥ 
A. July 9, 1930. 
Q. All right. Now what is your birthdate¥ 
A. December 30, 1931. 
Q. Give me the full names of each of your children, start-
ing with the oldest, and give his birthday. 
A. Carroll Darlington Henley, Jr., born July 26, 1953; 
Ellis Clark Henley, August 31, 1955; and John Hoskins 
Henley, April 22, 1959. 
Q. All right. When were you and Mr. Henley married¥ 
A. March 1952. 
Q. Where¥ 
A. In Westhampton Baptist Church, Richmond, Virginia. 
Q. All right. Now when you were first married, was Mr. 
Henley in school¥ 
A. He was a student at V.P.I. 
Q. Did he later graduate from V.P.I. ¥ 
A. Yes. 
Q. What degree did he have¥ 
A. He had a B.S. in Business Administration. 
Q. What year was that¥ 
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A. Well, he went in the Army for two years; 
page 110 r then he went back for the senior year. 
Q. At what time~ When did he go in the 
Army~ 
A. He went in the Army June 1952. 
Q. Now how long was he in the Army~ 
A. For two years. He granduated August 1955. 
Q. From V.P.I.? 
A. From V.P.I. 
Q. And where did you all live when he first finished 
college¥ 
A. Richmond. 
Q. When did you move to Shady Grove Road~ 
A. Four years ago, four years from now, not quite three 
years before the accident. 
Q. Now when did Mr. Henley go to work at Bellwood~ 
A. Three years before the accident. 
Q. And he was working there at the time of his death~ 
A. That's right. 
Q. Now, Mrs. Henley, I want you to tell me-tell the jury, 
rather, whether or not Mr. Henley was a good father and 
husband. 
A. He was a wonderful father and husband. 
Q. Why do you say that¥ 
A. Well, he took a lot of time with the children. 
page 111 r He was into activities with them. vVe did a lot 
of things together. He took great pride in his 
home. He was very proud of his home and he worked very 
hard on the yard and keeping it nice. 
Q. I see. Now did any of his boys participate in the Little 
League while he-
A. The two oldest. 
Q. Which ones~ 
A. Carroll Henley, Jr. and Clark Henley. 
Q. Point out Carroll to us. 
A. On the end, and Clark is on the other end. (indicates) 
Q. Now how long had Mr. Henley been participating in the 
Little League baseball activities~ 
A. Well, he had been manager of a team for two years, 
and he was such a good manager, they even gave him a bronze 
engraved plaque, the boys were so crazy about him. 
Q. Now did he belong to any civic organizations¥ 
A. The Ruritan Club. 
Q. How long had he been in the Ruritan Club prior to 
his death~ 
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A. A year, I guess. 
Q. Now did he belong to any other clubs~ 
A. He belonged to the Goodloe Hunt Club, the 
page 112 ~ Sportsman's Club, the Defense Supply Center's 
Officer's Club. 
Q. Now, Mrs. Henley, will you tell me what Mr. Henley's 
approximate weight was~ 
A. 175. 
Q. What was his health~ 
A. Excellent. 
Q. Well, now, what was his record as to sickness, time out 
from work, and so forth~ 
A. He hadn't missed a day for being sick since we had 
been married, and he had been working or in school. 
Q. How many years had you been married when he passed 
away~ 
A. Almost thirteen. 
Q. Now, Mrs. Henley, you heard Mr. Cain testify this 
morning as to Mr. Henley's income from his work with the 
United States Government; was that correcU 
A. Yes. 
Q. Now did you receive, after his death, any additional 
compensation because of accumulated sick leave~ 
A. Yes. 
Q. How many days accumulated sick leave did he have at 
his death~ 
A. I didn't know. It was a good size check. It was well 
over a thousand dollars. 
page 113 ~ Q. Now in addition to the income that he re-
income~ 
A. Yes. 
ceived from his work, did he have any other 
Q. What did he have~ 
A. He had income from some property he owned. 
Q. All right. How much did that pay him~ 
A. $750.00 a year. 
Q. That was gross; that wasn't net~ 
A. Before deductions. 
Q. Now, Mrs. Henley, about how wide is your house~ 
A. 45 feet long and 28 feet wide. 
Q. That means 28 feet deep~ 
A. Deep. 
Q. All right. Now describe the number of windows on the 
front of the house. 
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A. 'Vell, there are two small windows, there's a front door, 
and then there is a big picture window. 
Q. All right. Now on which end of the house, looking out 
to the road, would the picture window be; would it be 
left of the door or right of the door? 
A. To the left of the door. 
Q. Left of the front door? 
A. Yes. 
Q. How long is that window? 
page 114 ~ A. It's 102 inches. 
Q. All right. Now, Mrs. Henley, looking out of 
the window, what are you able to see? 
A. You can see the road in front of my house and road 
in front of Mr. Carroll's house. 
Q. How far can you see to the right, looking out? 
A. You can see down the road in front of the house and the 
road in part of front of Mr. Oatman's house. 
Q. Mr. Oatman lives to your right, as you look out? 
A. That's right. 
Q. And Mrs. Hull lives to the left, as you look out? 
A. Correct. 
Q. Will you please-! know that it's difficult-but I would 
like for you to see if you cannot recall what occurred on the 
morning of October 30, 1964. First of all, what were the 
weather conditions that morning? 
A. They were clear; it was on the warm side and it was a 
beautiful morning. 
Q. All right. Now was the sun shining? 
A. Yes. 
Q. Now what time was Mr. Henley to leave home, ap-
proximately? 
A. He left anywhere from 5 minutes to 7 :00 to 
page 115 ~ 5 minutes after, regularly, within that range. 
Q. On this particular morning, can you re-
member whether or not all of the children were up when he 
left? 
A. Only one was up. 
Q. Which one was that? 
A. Clark. 
Q. Now when Mr. Henley left, went out of the house, 
where were you? 
A. I was in the kitchen. 
Q. Where? 
A. Sitting at the table. 
Q. Doing what? 
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A. Well, I got up about the time he left and went and got 
another cup of coffee and went and sat back down. 
Q. Tell us what happened after that. Just relate exactly 
what happened, as best you can remember. 
A. I sat down with the cup of coffee and I had it halfway 
to my mouth, when I heard a noise. I thought, "Carroll! No, 
it can't be." And in that time, I took a sip of coffee, and 
something made me put the cup down and go to the front 
door. When I got there, I saw the car, was cars in the 
road. I ran back to the phone and called the rescue squad 
and then I ran back to the road. 
Q. When you went to the road, what did you see~ 
page 116 ~ A. I saw the car upside down. 
Q. Which car~ 
A. Our car. 
Q. The Volkswagen? 
A. The Volkswagen. It was upside down. The door was 
torn off of it. I looked for Carroll. I couldn't find him. 
I ran around to the other side of the car, on the opposite 
side of the house, across the road. I still couldn't fmd him, 
and then I turned around, and then I saw him. He was in 
the field. 
Q. And you say he was in the field. Now do you lmow 
about the time that he went out of the front door~ 
A. He went out of the front door about 7 :00 o'clock. 
Q. What happened nexU What was the next event that 
occurred~ 
A. The next event was the noise. 
Q. And then what~ Just describe everything that hap-
pened. 
A. vVell, I heard the noise. As I said, I went to the door, 
I came back and dialed the rescue squad, and I looked at the 
clock. It's right beside the phone. It was three or four 
minutes after 7 :00. 
Q. Then what happened~ 
A. Then I ran back out to the road and, as I 
page 117 ~ said, I couldn't find him. vVhen I did find him, 
I went to see if I could do anything for him, and 
I couldn't. I couldn't get any sign of consciousness. His eyes 
were open. He looked-
Q. Did he say anything to yon~ 
A. He was in the field, on his back. His legs were in the 
same position as if he had been sitting in the car. The door 
was on top of him. 
Q. Was this above the bank, beyond the bank~ 
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A. Yes, just beyond. 
Q. Then what did you do? 
A. Then I ran back to the house to see about the children, 
because I knew they were real upset, and the other two were 
up. At that point, I called my uncle, who is a doctor, and 
told the children to sit on the sofa and not to move, and I 
ran back out to the road. 
Q. What time did you call your uncle? 
A. Five or six minutes after 7 :00. 
Oh, the first time I got to the road, Mr. Kelley was standing 
in the road, and he asked me if he could use the phone to call 
his mother, and I told him to go in the house and use it. 
Q. All right. Now when Mr. Henley left that morning, 
was he scheduled to pick anybody up? 
page 118 ~ A. Mrs. Hull. 
Q. And is the Mrs. Hull you speak of, now, 
Mrs. Mina Hull, lives down the road just a short way? 
A. Yes, sir. 
Q. That would be to the left of your house, looking north? 
A. Correct. 
Q. Now you said Mr. Kelley asked you, could he call his 
mother, and then you told him he could, and then what did 
you do? 
A. Well, I came back into the house. I just ran back and 
forth, to see about the boys, and when I was in the house 
the phone rang and it was Mrs. Hull. 
Q. What time was this? 
A. I would say it was about ten after, at that time. 
Q. What did she say? 
A. She said, "Where's Carroll?" 
Q. What did you tell her? 
Mr. Compton: Your Honor, any conversation between this 
witness and another. witness is hearsay, and we object to it. 
Mr. Minor: We feel like this is directly within the res 
gestae of the occurrence. 
page 119 ~ The Court: I don't know the purpose of the 
conversation. 
Mr. Compton: I don't know, either, but I must object 
before. 
The Court: Do you know what the conversation was? 
Mr. Compton: No, sir. I have no idea. 
(The jury retired from the court room, and the following 
occurred out of their presence :) 
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The Court: Now let's go into the evidence and see what it 
is. 
By Mr. Minor: 
Q. Now you came in the house and Mrs. Hull called; what 
time did she call Y 
A. It was around 7 :10. 
She wanted to know why Carroll hadn't picked her up. 
I told her Carroll's car had been hit going out of the drive-
way. She said, "Oh. I saw a car going by fast and the 
thought went through my mind, 'I hope Carroll is not pulling 
out of his driveway.'" I said, "Mrs. Hull, what kind of car 
did you see?" She said, "A dark car." I said, "Mrs. Hull, 
what time did you see the car. go byT" She said, "Two or 
three minutes after 7 :00." I said, "Let's go over 
page 120 ~ that again," so I would have it straight. 
Mr. Compton: Your Honor, clearly, statements 
made by Mrs. Hull made on the telephone, would not come 
within the res gestae, under any rule I am aware of. These 
are not statements made by this witness, and we very stren-
uously object to any statements or any conversation with 
some third party. 
Mr. Minor: If Your Honor please, it's not limited to the 
limitations that Mr. Compton lays down. This statement was 
made by a party under conditions, having been confronted 
that a person with whom she was to ride was-she had been 
told he had been killed just minutes before. 
The Court: No, she hadn't. 
The Witness : I told her I thought he was dead. I said that 
:first thing I came back in the house. 
The Court: Up to this point, I hadn't heard that. 
The Witness: I told her, when I came in the house, "He's 
dead." 
Mr. Minor: An exclamation made at a time she had no 
time to deliberate, when she had no interest in the outcome, 
and a time when she had no time to fabricate any story. 
The Court: Yes, sir. Well, all that tends to 
page 121 ~ put it within the rule of res gestae, but can she 
identify the automobile that went by as the 
Kelley carT 
Mr. Minor: No, sir. But I think that the jury is entitled to. 
The Court: Can anybody testify how many cars went by 
that morning7 
Ralph Kelley v. Elizabeth Gayle Henley, .Admx., etc. 79 
Elizabeth Gayle Henley 
Mr. Minor: I am sure somebody can, yes, sir. 
The Court: Do you have any evidence that is the only car 
that came by this home? 
Mr. Minor: No, sir. 
The Court: I am not going to admit it; purely speculative. 
Mr. Minor : I take exception. 
The Court: .Any number of cars could have come up the 
highway at a high rate of speed that morning. So I don't 
rule as to whether it's part of the res gestae, I rule it's 
speculative and the jury should not be allowed to guess, in 
fairness to everyone, as to whether the car this lady saw 
passing, as she describes, as at a high rate of speed, was 
one and the same car involved in the accident. 
Mr. Minor: I understand. Your Honor, I would like to 
reserve the right to go back into this, should 
page 122 ~ I be able to overcome the restrictions or ruling 
of the Court. 
The Court: Well, if you could show, frankly, that this 
vehicle that this lady saw, and which she described at a high 
rate of speed, was the same car involved in the accident that 
was just down the road, of course, it would be admissible. 
I don't think Mr. Compton could-
Mr. Minor: .All right, sir. Thank you. 
I take exception. 
(The jury returned to the court room, and the following 
occurred in their presence :) 
By Mr. Minor: 
Q. Now after the conversation with Mrs. Hull, what hap-
pened next? 
.A. I hung up and went back out to the road. 
Q . .And what-had anybody come by that time; had any 
help comeT 
.A. No. I came back and I realized one of the children had 
followed me out to the road, so I went next door and called 
the Oatmans to come stay with the children, they were so 
upset. 
Q. Did they come on overT 
page 123 ~ .A. They came right away. 
Q. What happened next T 
.A. Then Mrs. Hull came. 
Q. She came down? 
.A. She came as soon as she hung up. 
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Q. All right. Now when did the rescue squad come? 
A. It was 7 :20 or between 7 :20 and 7 :25, because I had 
called them again. I thought they would never come. 
Q. I see. 
A. And when I called them, I realized that nobody had 
called the police, and I think I said something to the lady. 
She said, "That's all right. We have taken care of that," 
the woman that answered the phone for the rescue squad. 
I said, "Oh. I think I'd better call the police," or "Who else 
can I call~ I have got to get some help." She said, "We 
have called them. They are coming. The police are coming 
and the squad is coming." 
Q. Now when you look out of your front window, can you 
see the crest of the hill in front of the preacher's house~ 
A. You can just see it. 
Q. Now is there a dip behind that hill~ 
A. Yes. 
Q. All right. Now did you have occasion that 
page 124 ~ morning to walk out there in the road, from the 
crest of the hill, back out to your driveway~ 
A. I did, after I got back from the hospital. 
Q. What did you see in the road when you got back~ 
A. The skid marks. 
Q. Where were they~ 
A. There were skid marks at the driveway, and there was 
one skid mark at the top of the crest of the hill, after you 
came over it. 
Q. All right. Now tell me, after the rescue squad came, 
what happened then? 
A. I asked him if he was going to be all right, and they 
didn't say a word to me. They put him in the ambulance, 
and Mr. Oatman said, "I'll take you to the hospital," and the 
man said, "Don't hurry." 
Q. What happened next? 
A. We went to Mr. Oatman's car and went to the hospital 
behind the rescue squad. We were two or three minutes 
behind it. 
Q. Which hospital did you go to~ 
A. Richmond Memorial. 
Q. At the hospital, were you advised your husband was 
dead~ 
A. Yes. 
page 125 ~ Q. Now, Mrs. Henley, a little while ago I asked 
you if any of your sons were up that morning 
before your husband left? 
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A. Yes. 
Q. And, I believe, you told me that Clark was; right1 
A. Yes. 
Q. -where was he when your husband went out of the door'/ 
A. He was in the living room, right by the window, right 
by the sofa. He had been talking to his daddy when he left. 
Q. You don't know exactly where he was, except what your 
son told you; you were in the kitchen, right 1 
A. I saw him there while he was talking to Carroll, just 
minutes before Carroll left. 
Q. But then you went in the kitchen~ 
A. Then I went in the kitchen and sat down. 
Q. That is when you heard a noise~ 
A. I was sitting, yes. 
Q. From the kitchen, you cannot see the living room, can 
you1 
A. No. 
Q. All right. Now has your son-I don't want you to 
tell me what he said, because he can testify to the 
page 126 ~ that-but has your son told you where he was 
when his father went out of the dood 
A. Yes. 
Q. Has he told yon where he went after he came out of the 
living room 1 
A. Yes. 
Q. Have yon measurf'd the distance from where he told 
you he was when his father went ont of the door, to where 
he said he was ]ated 
A. Yes. 
Mr. Compton: This is hound to he based on what the child 
told the mother. "\Ve object to that. The boy is here. 
The Court: I understand he said it was based on what the 
boy told her. 
Mr. Compton: Anticipating there might be some distance 
between what the child told her at these times, is the point I 
am making. 
The Court: She has measured the distance pointed ont by 
the child. I don't know the significance of it at the present 
time. 
By Mr. Minor: 
Q. Has your son told you where he got when he heard the 
noise? 
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page 127 ~ A. Yes. 
Q. Have you measured the distance, straight 
from the point where he said he was when his father went 
out the door, to the point where he said he heard this noisef 
A. Yes. 
Q. Where was this point that he said he heard this noise; 
in what rooom 1 
A. In the kitchen. 
Q. How far is that distancef 
A. 18 feet. 
Mr. Compton: This testimony is of necessity based on 
what the child told the mother and, of course, is hearsay, 
and we object to that. 
The Court: Yes. I think you ought to elicit that from the 
child, where it was. 
Mr. Minor: I vouch it. If I do not connect that up, I don't 
think I am entitled to have this evidence considered by the 
jury. 
The Court: I assume you are. I'll let you go ahead. 
Mr. Compton: Note the exception. 
By Mr. Minor: 
Q. From the point in the living room where your son 
said he was when his father went out the door, 
page 128 ~ to the point in the kitchen where he said he 
heard a noise, what is that distance~ 
A. 18 feet. 
Q. Now, Mrs. Henley, have you had your son to step off 
that distance for you~ 
A. Yes. 
Q. How many times f 
A. Fifteen or twenty. 
Q. Let me ask you this: When you got him to do it, what 
instructions did you give him as to the rate of walking he 
was to cover the distance~ 
A. To walk normally the way he thought he walked that 
morning. 
Q. Did you time the distance it took him to get from the 
point he said he started to the point he said he stopped 1 
A. Yes. 
Q. How long was that~ 
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Mr. Compton: Your Honor, this certainly falls within the 
realm of a reconstructed experiment, and we object to it, sir. 
The jury can base their conclusion on the testimony and not 
on some experiment. 
The Court: Yes, sir. I think that objection is well 
taken. 
page 129 ~ Mr. Minor: We take exception, Your Honor. 
The Court: Yes, sir. 
By Mr. Minor: 
Q. Mrs. Henley, in relationship to the Volkswagen, where 
was your husband; how far was he from the Volkswagen Y 
A. A good ways. 
Q. When you say "a good ways," can you give an estimate? 
If you cannot, that is all right. 
A. Ten feet. 
Q. All right. Was that from the Volkswagen to where 
he was laying? 
A. Yes. 
Q. Did you tell us the position he was in, I mean, as to 
how he was there Y 
A. Yes. 
Q. What did you say? 
A. He was laid fiat like he was lying down on his back; 
his legs were up in the air, just as if he had still been sitting 
in the seat. 
Q. Where were his hands Y 
A. His hands were kind of like this, (indicates), and the 
door was on top of him, just kind of down. 
Q. Now this ten foot distance, was that from the side of 
the road, where the car was, out into the field, 
page 130 ~ or was it down the road Y 
A. It was down the road. 
Q. But in the field Y 
A. Yes. 
Q. I ask you, when you say "down the road," do you mean 
down the road towards Mechanicsville and from Shady Grove 
Church? 
A. Yes. 
Q. Which way was he supposed to go to pick up Mrs. Hull? 
A. He was going away from Mechanicsville. 
Q. All right, ma'am. Now let me ask you something else: 
On the morning this collision occurred, what furniture, if any, 
was in front of that picture window? 
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A. The sofa. 
Q. Was that parallel to the window? 
A. Yes, right up against it. 
Q. And the window was behind it? 
A. Correct. 
Q. Mrs. Henley, will you tell me whether or not you and 
the boys have grieved over his loss? 
A. We certainly have. I was a mother and a housewife, 
and now I am trying to make a living and raise them. 
Q. I see. Now, Mrs. Henley, have the boys 
page 131 ~ expressed any sense of loss? 
A. Oh, they miss him terribly. You should see 
them when they see other boys and their fathers doing things 
together. 
Q. Are you able to take the boys places your husband 
could? 
A. No. 
Mr. Compton: Your Honor, that is not relevant as to the 
financial situation, either good or bad. Now that is not 
relevant to the loss on any of the items, having to do with 
either the issue of liability or the amount of damages, if any. 
This may be relevant as to apportionment of damages, how-
ever, we move Your Honor to postpone that until such time as 
it becomes necessary to do so. 
Mr. Minor: I think Mr. Compton overlooks the obvious fact 
that under the law Mrs. Henley and the boys are entitled to 
damages for the loss of solace and comfort. 
Mr. Compton: Again, if my friend wants to make his con-
cluding argument-if there is any question about it on any 
of the matters, it ought to be done out of the presence of the 
jury. There are various remarks being made about this that 
come more under-
page 132 ~ Mr. Minor: May I address myself to those re-
marks? It seems to me, after I have made a state-
ment-he desires the jury to hear everything he has to say, 
but seems to have no desire for them to hear what I have to 
say. 
The Court: Gentlemen, we are not going to indulge in 
personalities in the trial of this case. We are going to hold 
it to the issues, and I am going to rule accordingly, without 
any regard to personalities. It makes no difference whether 
this lady can take the children to places where the father 
took them. That is not the reason it's stated. 
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Mr. Minor: We take exception. 
By Mr. Compton: 
Q. Mrs. Henley, on the map over there--
Mr. Minor: Excuse me, Mr. Compton. I am very sorry. 
I have one or two exhibits I would like to introduce with this 
witness. I'm sorry, Mr. Compton. May we approach the 
Bench? 
(Counsel approached the Bench.) 
By Mr. Minor: 
Q. Now, Mrs. Henley, I show you a piece of paper, and 
ask you to look at it. 
Will you tell us what that piece of paper is Y 
page 133 ~ A. It's a bill. 
Q. What is the amount? 
A. $848.32. 
Q. Was this the bill for the burial of your husband Y 
A. Yes. 
Q. Who did this burial Y 
A. West Funeral Home. 
Q. At Mechanicsville Y 
A. Yes, sir. 
Q. Mrs. Henley, did you qualify as your husband's ad-
ministratrix in the Clerk's office of this court Y 
A. Yes. 
Mr. Minor: There was no admission she qualified in the 
pleadings. 
The Court: No question about her qualification Y 
Mr. Compton: No. 
Mr. Minor: Now there are a couple of more matters, Judge, 
I think we ought to take up at the Bench, and then I'll be 
through with this witness. 
(Counsel approached the Bench.) 
Mr. Minor: Members of the jury, Your Honor, it's stipulated 
by counsel that Mr. Henley died as a result of the injuries 
which he sustained in the collision on October 
page 134 ~ 30, 1964, and it is also stipulated that according 
to the 1958 Standard Mortality Table, he would 
have had a life expectancy of 36.760 years, and Mrs. Henley 
would have 41.25 years. 
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Thank you. 
CROSS EXAMINATION 
By Mr. Compton: 
Q. Mrs. Henley, on the diagram over there, you told us 
earlier about the location of the Fearnow cannery and the 
buildings connected with that; isn't it true that those buildings 
are certainly 100 yards back from Shady Grove Road? 
A. Yes. 
Q. They are not as close to Shady Grove as your house 
is to it? 
A. No. 
By The Court: 
Q. Would you like to see the diagram while he is question-
ing you on it? 
Mr. Compton: That is all I had on the diagram. 
By Mr. Compton: 
Q. Do you want to change your estimate, now that you have 
seen the diagram? 
A. No. 
page 135 ~ Q. Where was the Volkswagen parked on the 
morning of the accident, before your husband got 
into it? 
A. It was always parked behind the walkway to the house, 
which would be 100 feet from the road. 
Q. Can we see those on any of these pictures, do you know? 
A. He had a little place he had made back there for it. 
He had pulled it in, and when you pulled out, it was turned 
around, ready to drive out. 
Q. Could I get you to step over before the jury, please, and 
let me hand you Plaintiff's Exhibit 14, and get yourself ac-
climated on it. 
A. We had a little drive in here. It was big enough to 
pull the Volkswagen in, and it would be, you know, parallel 
to the road, and then he backed around and came out. 
Q. So we can show on the printed record, you are pointing 
to the south side of your house? 
A. Right where this tree is, the drive went way, went 
straight back, and the little Volkswagen would turn there 
and-
Q. So you are pointing to the south side of your house, 
to the extreme left of the exhibit; isn't that true? 
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A. This would be the extreme right. 
Q. No, I said, "the extreme left of the exhibit," 
page 136 ~ as you look at it? 
A. Yes, sir. 
Q. You have talked about a picture window; does it show 
in here? 
A. Yes. 
Q. Now looking at this exhibit and the other exhibits which 
show the scene, were there any obstructions to the view on 
the morning of this accident which are not shown on the 
pictures or on the diagram, that you know about? 
A. No. 
Q. And by that, I mean, a view of the driver of a vehicle 
sitting in your driveway at the end of the driveway, as he 
would look to the left up Shady Grove Y 
A. No. 
Q. Thank you. You may take a seat. Was your husband 
feeling well on that morning? 
A. Yes. 
Q. In good health on the morning of the accident? 
A. Yes. He was feeling real good. He came downstairs 
and washed out some test tubes. He and John had done a 
chemistry experiment the night before. And then he was 
talking to Clark about taking him squirrel hunting. 
Q. There was nothing to indicate to you he 
page 137 ~ wasn't alert and observant that morning? 
A. No. 
Q. Did he wear glasses Y 
A. Yes. 
Q. Did he have his glasses on when he left? 
A. He didn't need them. I mean, he didn't have to have them 
for driving. 
Q. How would you describe your husband; was he a deep 
thinker, or was he fairly quick and alert? 
A. He was quick and alert, but he was a very deep thinker. 
I mean, he wasn't an impulsive person. He was very calm 
and never got ruffled. 
Q. I see. Now as you look at the pictures, and as you re-
call, from the area there at the end of your driveway, as you 
look to your right, that is, towards Mechanicsville toward 
the right on Shady Grove Road, you have a view there which 
is some distance to the right, perhaps a bit further than the 
view to the left on the road? 
A. True. 
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Q. And you all having lived there for three years, of course, 
your husband was familiar with the road~ 
A. Yes. 
Q. And traffic moved in both directions on the road at 
that time, didn't it? 
page 138 r A. Yes. 
your home~ 
A. Yes. 
Q. You gave us some distances measured m 
Q. When were those measurements made? 
A. Yesterday. 
Mr. Compton: I think that is all we have. 
RE-DIRECT EXAMINATION 
By Mr. Minor: 
Q. When did Clark tell you what he had seen that morning? 
A. It was weeks later. 
Q. Did he come to you or did you ask him? 
A. He came to me, out of the clear blue sky. 
(Witness stood aside.) 
CLARK HENLEY, a witness called by and in behalf of 
the plaintiff, after being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By The Court: 
Q. Now, Clark, you go to school, son? 
A. Yes, sir. 
page 139 r Q. How old are yon? 
A. Ten. 
Q. You will have to speak up, so I can hear you. You like 
school? That is a leading question, I believe. 
A. Yes, sir. 
Q. Where do you live? 
A. 1733 Shady Grove Road. 
Q. How long do you think you have lived there? 
A. About three years. 
Q. Do you go to Snnday School? 
A. Yes. 
Q. Do you know what the difference is between telling a 
story and telling the truth? 
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A. Yes, sir. 
Q. You know telling a story is a pretty bad thing; you 
know that~ 
A. Yes, sir. 
Q. You know you are going to tell us the truth today, noth-
. ing but the truth~ 
A. Yes, sir. 
The Court: All right. I think this boy is qualified to 
testify. 
By Mr. Minor: 
Q. Now, Clark, I want you, if you will, to tell 
page 140 r me what happened the morning that your daddy 
was killed. Now did you get up when he did that 
morning, son¥ 
A. A little bit after. 
Q. Talk so the members of the jury can hear you. Did you 
eat breakfast with your mother and daddy that morning? 
A. Yes, sir. 
Q. Son, before your daddy left, had you had a chance to get 
your street clothes, your school clothes on? 
A. No, sir. 
Q. What were you in, your pajamas f 
A. Yes, sir. 
Q. Son, did you have to go to school that day? 
A. No, sir. 
Q. Why? 
A. I think it was a teacher's workshop day. 
Q. Now after you and your mother and daddy finished 
eating breakfast-and talk so the members of the jury can 
hear you, son-after your mother and father and you finished 
eating breakfast, did you have occasion to talk with your 
daddy that morning before he left? 
A. Yes, sir. 
Q. ·what did you all talk about? 
A. ·vve talked a little bit about going squirrel hunting, or 
maybe we might go duck hunting, or something 
page l4l r like that. 
Q. Where did you and your daddy talk~ 
A. I think we talked in the room, in the living room. 
Q. Now, son, where was your daddy when you were talk-
ing to him; where was he standing or sitting? 
A. About five feet away from me, somewhere, I think, near 
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the end of the living room, where it goes into a little hall and 
the front door is. . 
Q. Where were you standing, son~ Where were you stand-
ing in the living room~ 
A. By the window, almost at the window. 
Q. What was between you and the window, if anything~ 
A. There was a sofa. 
Q. And the sofa was in front of the window~ 
A. Yes, sir. 
Q. And you were beside of the sofa~ 
A. Yes, sir. 
Q. Did you tell your daddy goodbye~ 
A. Yes, sir. 
Q. And then what happened~ Did he go out the front 
door~ 
A. Yes, sir. 
page 142 ~ Q. After he went out the front door, did you 
see him come up the driveway in his Volkswagen~ 
A. Yes, sir. 
Q. All right. Now, son, where were you then~ 
A. I was leaning on the right shoulder of the sofa, at the 
corner. 
Q. Would that be at the corner, next to the Oatmans ~ 
A. Yes, sir. 
Q. Where were you looking~ 
A. At the end of the driveway. 
Q. Did you see your daddy start down the driveway to-
ward the end of the road~ 
A. Yes, sir. 
Q. Did he go on down to the end of the driveway~ 
A. Yes, sir. 
Q. And what did he do when he got to the end of the 
driveway' 
A. He stopped. 
Q. And after he stopped, which way did he go, or turn~ 
A. He started turning to the left. 
Q. All right. Now when you last saw his car, where was it? 
A. About halfway out and halfway in the drive-
way. 
page 143 ~ Q. And then what did you-let me ask you 
this: Did you look up the road the way he was 
going~ 
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A. When I turned my head went around like that, and I 
went like that, and my head went around like that, and I didn't 
see any car. 
Q. Do you know where the preacher lives~ 
A. Yes, sir. 
Q. Did you look past the preacher's house~ 
A. I looked to the crest of the hill. That is as far as I 
could see. 
Q. Did you see any cars~ 
A. No, sir. 
Q. Did you hear any cars? 
A. No, sir. 
Q. Did you hear any horns blowing~ 
A. No. 
Q. Then what did you do~ 
A. I started walking into the kitchen. 
Q. When you got in the kitchen did you hear anything~ 
A. I heard a thud. 
Q. Where was it coming from, the front or the back of the 
house? 
A. The front of the house. 
page 144 ~ Q. Where was your mother at that time~ 
A. She was sitting at the table drinking coffee. 
Q. Was her back to you or was she facing you? 
A. Her back was to me. 
Q. What did she do~ 
A. She got up and started going to the front door. 
Q. What did you do? 
A. I went around the way I came and started to the front 
door. 
Q. Son, what happened; did you go out of the front door? 
A. No. I just looked out the front door. 
Q. What did you see~ 
A. Our car turned over, and the other car smashed up in 
the front. 
Q. Son, did you show your mother about where you were 
standing when your daddy left that morning? 
A. Yes, sir. 
Q. Did you show her where you were standing when you 
were looking out the window? 
A. Yes, sir. 
Q. When you were looking out the window, could you see 
down past the driveway to the right, where Mr. Oatman 
lives? 
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page 145 ~ A. Yes, sir; I think so. 
Q. You could see your daddy at the end of the 
driveway~ 
A. Yes, sir. 
Q. Did you show your mother the way you went when you 
left the sofa in the living room~ 
A. Yes, sir. 
Q. Did you show her where you were in the kitchen, about, 
when you heard the noise~ 
A. Yes, sir. 
Q. Son, are you positive of what you have said here today~ 
A. Yes, sir. 
Q. Now, son, was there any car between your father's car 
and the crest of the hill, when you were looking out the 
window, as he was going up the road~ 
A. No. 
Q. Was your father moving when you last saw him~ 
A. Yes. It wasn't moving up the road, it was just pulling 
out of the driveway. 
Q. In relationship to the road and the driveway, was it at 
an angle headed to the left or to the righU 
Mr. Compton: He is leading. 
The Court: I realize he is leading this witness 
page 146 ~ a little bit, but with a lad ten years old, I think 
we have a little leeway we will exercise. 
A. It was going to the left, at an angle. 
By Mr. Minor: 
Q. And was it moving when you last saw iU 
A. Yes. 
Q. Son, where were the front wheels of the car; were 
they on the hard surface or back in the driveway~ 
A. Were on the hard surface. 
Q. Was the car halfway in the road or part of the way, or 
whaU 
A. Around halfway. 
Mr. Minor: Your witness, Mr. Compton. 
CROSS EXAMINATION 
By Mr. Compton: 
Q. Clark, would you mind answering a few questions from 
me~ 
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A. No, sir. 
Q. Have you seen these pictures, Clark, these bigger pic-
tures which show the front of your house; have you looked 
those overT 
A. No, sir. 
Q. You have not seen those~ 
page 147 r A. No, sir. 
Q. Are there any trees in your front yard? 
A. Yes, sir. 
Q. Who lives next door to you all, Clark, or who lived 
next door to you at the time of the accident, up towards 
Shady Grove Methodist Church~ 
A. The Carrolls. 
Q. Any trees in their front yard~ 
A. Yes, sir. 
Q. The trees in their yard go from the front of the house, 
out to the highway, generally, don't they~ 
A. Yes, sir. 
Q. And the Oatmans live~ 
A. On the right. 
Q. They live toward Mechanicsville from you; isn't that 
correct~ 
A. Yes, sir. 
Q. Now you were talking with your father on the morning 
of the accident, before he left, and you all were in the living 
room; is that correcU 
A. Yes. 
Q. And when was it you got np on the sofa: was it before 
he left, or aft€'r he left the house 1 
A. Soon as he closed the front door, I got up 
page 14R r beside and leaned on the sofa. 
Q. Which way did he go from the front door; 
did he go directly to the car, or did he go around to the back 
of the house? "'Which way did he go? 
A .. He just went the way he usually went; he went along-
side, and then turned off there and went back toward the 
woods about three or four steps, until he got to the car. 
Q. Conld yon see him the whole way, until he got to the 
car~ 
A. No, sir. 
Q. So you don't know exactly what he did, from the time 
he went out of your sight at the time he was walking until 
yon saw the ear moving in the driveway? 
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A. I could see him on the sidewalk a little bit, but not too 
much. 
Q. Were you paying particular attention about how he 
walked to the car? 
A. No, sir. 
Q. There wasn't anything unusual, for you to look at him 
this morning more than any other morning? 
A. No, sir. 
Q. Had you finished your breakfast? 
A. Yes, sir-no, sir, I hadn't finished my breakfast-! 
don't remember. 
page 149 ~ Q. So you still had some breakfast to finish 
at the time your father left? 
A. I think. 
Q. If you don't know or don't understand my question, you 
make sure you understand before you answer my question. 
A. Yes, sir. 
Q. Will you make sure you do that? 
A. Yes, sir. 
Q. Have you understood what I have asked you before? 
A. Yes, sir. 
Q. You were up on-let's say where you are sitting, you 
are facing towards Shady Grove Road; to your right would 
be the Oatman's house? 
A. Yes, sir. 
Q. And to your left? 
A. Would be the Carrolls. 
Q. The sofa, was it in the center of the picture window, 
right in the middle of it? 
A. Yes, sir. 
Q. And you were on the Oatman's side of it? 
A. Sofa, yes, sir. 
Q. Were you sitting on the arm of the sofa or 
page 150 ~ standing on the seat? 
A. I was kind of leaning on the corner of the 
sofa, leaning on the corner with my hands on it, just leaning. 
Q. Where were your feet? 
A. On the floor. 
Q. So you weren't up on the sofa? 
A. No. 
Q. How tall are you? 
A. Now, I think I am somewhere around 4 feet, 7 inches. 
Q. Have you grown much in the last year and a half? 
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A. I think I grew about 2 or 3 inches since they last 
measured me in school. That was before I started. 
Q. Before you started? 
A. Not before, but just a little after. 
Q. Did you ever get up on the sofa that morning before 
you heard the thud? 
A. No, I don't think so. 
Q. So you were kind of leaning with your arm on it? 
A. No. I think I was leaning on it, I think I had both 
hands on it. 
Q. Did you have to tip-toe to look out of the picture win-
dow? 
A. No. 
page 151 ~ Q. How high was the back of the sofa where 
you were looking, with reference to your eyes? 
A. Came down about like this, where I was. 
Q. Did you watch your father's car go out to the end of 
the driveway? 
A. Yes, sir. 
Q. When he stopped his car, was it headed a little bit to 
the left, because he had to make a left turn Y 
A. I don't know. 
Q. But you don't know the location at that time? 
A. I know the location of the two bushes, but-
Q. Let's see if we can see that in the pictures. Was the 
front of his car about at those bushes Y 
A. Yes, sir. 
Q. Take a look at this picture No. 13, Plaintiff's Exhibit 
No. 13; are those the two bushes you are talking about Y 
A. Yes, sir. 
Q. Would you mind coming over and pointing to the jury 
those two bushes so we can all see them Y 
A. Mark them? 
Q. You can just point to them, if you will. 
A. (indicates) 
Q. And the front of your father's car was 
page 152 ~ about there when yon saw him stopped Y 
A. Yes, sir. 
Mr. Compton: So the record will be clear, do you have 
any objection to you circling those with a pen Y The jury 
has seen where he's pointed, but the printed record doesn't 
show it. 
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Mr. Minor : There are only two bushes in the photograph, 
but I have no objection to it. 
On second thought, I don't believe I do want those marked. 
It would unduly emphasize it. 
The Court: Mr. Minor uses his prerogative as a lawyer 
to change his mind. Let me circle them. 
Mr. Minor: All right, sir. 
The Court: All right, sir. They are circled. 
By Mr. Compton: 
Q. Now, Clark, how long did you watch your father's car 
as it was stopped there? How long was the car stopped, to 
your recollection, or can you give us any good idea? 
A. I don't think so. 
Q. Now, son, you did not see the collision, did you 7 
A. No, sir. 
Q. And the last time you saw your father's car, as you told 
Mr. Minor, he was just pulling out of the driveway; is that 
correct? 
page 153 ~ A. Halfway in and halfway out. 
Q. Now would that be halfway out beyond 
where he stopped his car, like you told us just a minute ago? 
A. The front wheels were on the pavement and the back 
wheels weren't. 
Q. The back wheels were not? 
A. That's right. 
Q. Then you turned to go back to the kitchen? 
A. Yes, sir. 
Q. And you didn't see any cars on the road between your 
driveway and the hill? 
A. No, sir. 
Q. So you don't know, really, whether they were there or 
not, you are telling the jury? 
Mr. Minor: Excuse me, Judge. He said that there were 
no cars. 
The Court: I understand that. He is now on cross ex-
amination. 
By Mr. Compton: 
Q. Clark, do yon mean, hy saying tlwre W(\re no cars, that 
you did not see any cars? 
A. I could see pretty good from there, and I couldn't see 
any. 
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Q. You did not see any cars; is that what your 
page 154 ~ testimony is? 
A. No, sir. 
Q. Those trees in your front yard, some of them are about 
as big as you are? 
A. No, sir. 
Q. You have another tree out in your yard, between that 
and the highway? 
A. Yes, sir. 
Q. And those trees are not only in your yard, but in the 
Carroll yard next door? 
A. Yes, sir. 
Q. As the pictures show, the picture window there in your 
house is not all one big pane of glass, is it; it's a number of 
little smaller panes? 
A. Smaller squares. 
Q. Isn't that correct? 
A. Yes, sir. 
Q. You weren't particularly looking for any cars to come 
down the road, were you? 
A. No, sir. I just went like that, took a quick glance. 
Q. Just took a quick glance, as you turned to go back into 
the kitchen? 
A. Yes, sir. 
page 155 ~ Q. And you didn't see any? 
A. No, sir. 
Mr. Compton: Thank you, Clark. I have no other ques-
tions. 
RE-DIRECT EXAMINATION 
By Mr. Minor: 
Q. Let me ask you one question, son. Just before you went 
back to the kitchen, and you looked for cars, did you look 
long enough to see whether or not any cars were coming? 
A. I think so. 
(Witness stood aside.) 
OWEN L. OATMAN, a witness called by and in behalf 
of the plaintiff, after being first duly sworn, testified as 
follows: 
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DIRECT EXAMINATION 
By Mr. Minor: 
Q. Would you please state your full name? 
A. Owen L. Oatman. 
Q. What is your address? 
A. 1727 Shady Grove Road. 
page 156 ~ Q. In relationship to the Henley home, where 
is your home, sir; is it next door Y 
A. It's next door, on the south side. 
Q. How long have you known the Henley family, Mr. 
Oatman? 
A. Ever since they have been living there, over three 
years. 
Q. Were you personally acquainted with Carroll Henley? 
A. Yes, sir. 
Q. Did he visit in your homeY 
A. Yes, sir. 
Q. And did you visit in his home? 
A. Yes, sir. 
Q. Will you tell us whether or not you were engaged in 
any community activities with him? 
A. Yes, sir. 
Q. What, if anyY 
A. Well, I was instrumental in bringing Carroll out into 
our Ruritan Club, because I thought he was an outstanding 
young man, and in all our projects he was willing to help us 
in whatever activities we engaged in. 
Q. In addition, what other activities did you engage 
inY 
page 157 ~ A. Well, we hunted and fished together. 
Q. Did you know Mr. Henley's reputation in 
the community? 
A. Yes, sir. 
Q. Was was his reputation? 
A. I'd say he had an outstanding reputation. 
Q. Now did you hav(' occasion to observe him in the com-
pany of his children? 
A. Yes, sir. 
Q. How did he treat his children? 
A. Treated them very well. 
Q. Did he participate in any activities with them? 
A. Well, he took a whole lot of time with the boys, and 
I always had a lot of admiration for him, because whenever 
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we went hunting or fishing, he always considered the children 
and took them with him. 
Q. What was his relationship with his wife; was he a good 
husband~ 
A. Yes, sir. 
Q. Mr. Oatman, was he a good provider~ 
A. Yes, sir. 
Q. Are you a family man, Mr. Oatman~ 
A. Yes. 
Q. How many children do you have, if any~ 
page 158 r A. I have four daughters. 
Q. Now, Mr. Oatman, on the morning of Octo-
ber 30, 1964, at around 7 :00 o'clock a.m., where were you~ 
A. I was back in the bedroom, just getting ready, and I 
used to leave about the same time, and I was getting ready to 
leave. 
Q. Did anything unusual happen that morning~ 
A. I was getting my gear together, getting ready to come 
out of the house. I heard my wife scream. Of course, when 
I got out, everything was all over. 
Q. When you got out to the yard, what did you find~ 
A. I found the accident happened, Henley car was over-
turned and the other car was turned in the opposite direction, 
and my wife went next door to keep the children. We didn't 
want the boys to go out there, if possible, and I went out to 
try to get Mrs. Henley back, because it wasn't a real pleasant 
sight. 
Q. Where was Mr. Henley~ 
A. Laying on the opposite side of the road, over the bank 
in the field. 
Q. Did you stay there with Mr. Henley until the rescue 
squad came~ 
A. Yes, sir. I helped put him in the ambulance. 
page 159 } Q. And then did you go to the hospital with 
Mrs. Henley~ 
A. I took Mrs. Henley to the hospital; yes, sir. 
Q. Did you notice any skid marks in the road that morning~ 
A. None, other than where the accident happened. I didn't 
investigate anything, because I left the scene when the rescue 
squad came. 
CROSS EXAMINATION 
By Mr. Compton: 
Q. Mr. Oatman, were you the first person there, other than, 
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of course, the people in the cars that were in the accident? 
A. No, sir. I wouldn't say that. There were other people 
around when I got out there. 
Q. How long after you heard, or your wife called your 
attention to the accident, did you get out to the scene of it? 
A. Immediately, I came around and went out by my drive-
way. 
Q. Were there half a dozen people there; would that be 
correct? 
A. Well, I couldn't say, sir. 
page 160 ~ Q. As you went out and got out to the scene, 
Mr. Oatman, did you notice anything unusual, 
insofar as any obstructions there might have been, from Mr. 
Henley's driveway up north toward Shady Grove Methodist 
ChurchY 
A. No, sir. 
Q. The condition was as it usually was Y 
A. Yes, sir. 
Q. Have you seen any of the photographs that have been 
put in? 
A. No, sir. 
Q. I hand you Plaintiff's Exhibit No. 13, which is a photo-
graph looking north on Shady Grove Road; does that ac-
curately represent what was there in the way of trees and 
bushes and physical things, at the time you went out to the 
scene of the accident, with the exception, of course, of auto-
mobiles that may have been there? 
A. Yes, sir. 
Q. Was this a clear morning and the visibility good? 
A. Yes, sir. 
Q. Do you recall whether the sun was shining Y 
A. It was a clear day, but the sun was well up. 
Q. Sun was well up at 7:00 o'clock? 
A. Yes, sir. 
(Witness excused.) 
page 161 ~ MILDRED C. OATMAN, a witness called by 
and in behalf of the plaintiff, after being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Minor: 
Q. Will you give us your full name? 
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.A. Mildred C. Oatman. 
Q. Where do you live? 
.A. 1727 Shady Grove Road. 
Q . .Are you the wife of 0. L. Oatman? 
.A. Yes, sir. 
Q. What is your occupation? 
.A. Housewife. 
Q. Now, Mrs. Oatman, you live next door to the Henley 
family, do you not? 
.A. Yes, sir; that's right. 
Q. Would you direct your attention to the members of 
the jury and the Judge? Have you been living next door 
to them ever since they moved there? 
.A. Yes, sir. 
Q. Will you tell me whether or not you were personally 
acquainted with the Henley family? 
.A. Yes. 
Q. Did you know Mr. Henley personally? 
page 162 ~ .A. Yes, sir. 
Q. Have you visited in their home? 
.A. Yes, sir. 
Q. Mrs. Oatman, can you tell me, if you know, the relation-
ship between the boys and their father? 
.A. Well-
Mr. Compton: If Your Honor please, it occures to me that 
this is the same testimony we have heard from other wit-
nesses. If it's any different, of course, I have no objection 
to any new evidence, but it would seem to be this is merely 
repeating what the other witnesses have said. It would seem 
to be repetitious. 
The Court: It sounds a little cumulative, at best, but go 
ahead. 
Mr. Minor: Judge, it's not going to be very long. 
By Mr. Minor : 
Q. Mrs. Oatman, will you tell me whether or not-I was 
asking you whether or not you knew the relationship be-
tween Mr. Henley and his boys; will you answer that ques-
tion, whether you do know the relationship? 
.A. Yes. 
Q . .All right. Will you tell me what that relationship 
was? 
page 163 ~ .A. Well, I think the relationship with the boys 
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yard. 
was good. He played ball with them in the back 
Q. Will you tell me whether or not he participated in other 
activities with them? 
A. Yes; he took them fishing. I know he took them fishing. 
Q. How did he maintain the home? I mean by that, how 
did he maintain his property? 
A. Well, he worked in his yard. He planted grass seed and 
shrubbery. He had a regular garden he worked on, and he 
planted trees. 
Q. Will you tell me what his relationship was with his 
wife? 
A. I think his relationship with his wife was very good. 
He was a good provider. He was good to her. 
Q. Will you tell me whether or not he seemed to provide his 
family with their needs Y 
A. Yes, sir. 
Q. On the morning that Mr. Henley was killed, will you 
tell us what happened; will you tell us when you first learned 
of this collision Y 
A. The first I knew of it, when she came to the back door 
and knocked, and I opened the back door. 
Q. What did she say? 
page 164 ~ A. She said she thought Carroll was half dead, 
out in the road. 
Q. What did you do then? 
A. I ran to the back and screamed at my husband and told 
him what happened and-
Q. Then where did you go? 
A. I went straight to her house. That is what she wanted 
me to do. I did not go near the road. 
Q. How were the children? 
A. They were crying and screaming. 
Q. Was Mrs. Hull there? 
A. I don't know if she was there when I arrived, but she 
was there. 
Q. While you were there? 
A. Sometime while I was there, yes. 
Q. Was this directly after you learned of it? 
A. Yes, sir. 
Q. Now, Mrs. Oatman, and while they were getting Mr. 
Henley into the ambulance, you did not go out to the road at 
allY 
A. Not at all. 
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Q. You kept the boys in the house~ 
A. That's right. 
Mr. Minor: I have no further questions. 
page 165 r CROSS EXAMINATION 
By Mr. Compton: 
Q. You said the first you knew of it was when Mrs. Henley 
came to your door? 
A. That's right. 
Q. Do you know what time it was~ 
A. No. I could say it was sometime between 7:00 and 7:30. 
Q. Do you know whether it was closer to 7 :00 or 7 :30 ~ 
A. No. I wouldn't like to say. 
Q. And then you went over to the Henley house? 
A. I went straight to the house. 
Mr. Compton: I have no other questions. 
(Witness excused.) 
DR. SETH GAYLE, JR., a witness called by and in behalf 
of the plaintiff, after being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Minor: 
Q. -Will you give us your full name f 
A. Seth Gayle, Jr. S-e-t-h-G-a-y-1-e. 
page 166 ~ Q. What is your occupation? 
A. I am a physician. 
Q. By whom are yon employed? 
A. I am Medical Assistant to the Richmond City School 
Board. 
Q. Are you related to any of the parties in this litigation Y 
A. Yes ; Mrs. Henley is my niece. 
Q. Now on the morning of October 30, 1964, where were 
you, sir, around in the vicinity of 7:00 o'clock? 
A. I was at my home, 1213 Brookland Parkway, Richmond, 
Virginia. 
Q. And what happened about that time, sir? 
A. Well, the telephone rang exactly at 7 :05, and Betty 
told me that Carroll h'ad just been killed in front of the house. 
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Q. What did you do then~ 
A. I drove immediately to the Henley residence on Shady 
Grove Road. 
Q. Now did you know the type of car that Mr. Henley 
drove~ 
A. Yes. 
Q. Did you see his car there that morning~ 
A. Yes, sir. 
Q. Where did you see it~ 
page 167 ~ A. I saw it in the ditch, on the east side of 
Shady Grove Road, with the rear end imbedded 
in the east bank where it had knocked down a mail box, and 
it would be pointing north and just a little bit west. 
Q. Now did you see any other vehicles at the scene~ 
A. Yes. I saw a Chevelle, which I guess some of the others 
have been describing as a Chervolet-it's made by Chevrolet 
-a Chevelle automobile, dark color, with a William & Mary 
decal on the back window. 
Q. All right, sir. 
(The jury retired from the court room, and the following 
occurred out of their presence:) 
By Mr. Minor: 
Q. Doctor, did you examine the other car, other than the 
Henley car~ 
A. Yes, sir ; I did. 
Q. Doctor, did you examine the inside of the cad 
A. Yes, sir. 
Q. When you examined this car, sir, did you find any extra 
equipment on the cad 
A. Yes, I did. 
Q. What did you find~ 
A. A tachometer, or r.p.m. meter, was affixed to 
page 168 ~ the left side of the steering column of the Che-
velle. It wasn't the type that comes like on a 
Thunderbird, in the dash board, it was an accessory. 
Q. Now was that at the scene that morning? 
A. That was at 7:25. I looked at my watch .. 
Q. Now let me ask yon this: Did you later come back to 
the car, the Kelley vehicle~ 
A. Yes, within an hour or two. 
Q. Was it still at the scene? 
A. The car was still at the scene. 
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Q. vYas the tachometer still attached to it~ 
A. No, sir. 
Mr. Minor: Judge, I think the other evidence is relevant. 
I'll show you why. I have got Mr. Kelley's discovery deposi-
tion, taken in my office on September 27, 1965, and on page 
9, if you would like to refer to it, starting at the top of the 
page, I said : 
"Q. Yon used it to check your revolutions on your motod 
"A. Yes, sir. Well, that is the way they set your carburetor 
by a tach. 
"Q. Did it have any other gauge on it or calibration~" 
"A. A speedometer. 
page 169 ( "Q. It had a speedometer on iU 
"A. Yes, also temperature and oil pressure and 
all and that was all standard. 
"Q. \\There is that tachometer now~ 
"A. I sold it. 
"Q. Yon did~ 
"A. Yes, sir. 
"Q. vVhen did yon take it off the cad 
"A. A hoy took it off for me. I didn't know he took it off 
until- · 
"Q. vVhen did he take it off~ 
"A. On that day. 
"Q. On the day the collision occurred~ 
"A. Yes, sir. 
"Q. vVhen did yon know he did it~ 
"A. vVhen he told me. 
"Q. Did yon tell the police officer~ 
"A. No. A lot of tilnt='s people say it obstructs the view, 
but this one didn't." 
And he says: 
"Q. vVhere was this one located~ 
"A. On the dashboard, above the clock. 
"Q. V\Tho was the boy who took the tarhometer off~ 
"A. John Zagos. 
"Q. For whom does he work. 
"A. Jones Motor Car Company." 
page 170 ( That is what I am interested in. Mr. Kelley 
has disposed of a piece of equipment on that 
car. \\1wn I asked did he tell the police officer, he said, "A 
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lot of people say it obstructs the view, but this one didn't.'r 
I don't know if it did or did not, and the jury doesn't know 
if it did or not. It's a presumption if that evidence is sup-
pressed or destroyed or done away with, that evidence would 
be adverse to the defendant. Not only that, it's got a speedo-
meter on it, and we don't know what it shows. At the time 
of the collision, it could have had a blow and stuck right where 
the speed registered. I submit that evidence is competentr 
pertinent, and admissible, and Mr. Kelley must have thought 
so, or he wouldn't have done away with it. He sold it and dis-
posed of it. He said, by his own admission, "A lot of people 
say it obstructs the view, but this one didn't." We don't know 
whether it did not. 
Mr. Compton: May I ask Dr. Gayle one or two questions 
before I address myself to this point, or not~ 
The Court: Yes, sir. 
CROSS EXAMINATION 
By Mr. Compton: 
Q. Doctor, you said this tachometer you saw was affixed 
to the steering column on the left~ 
page 171 r A. That is what I thought. That is what I 
said, yes. I said, further, it wasn't in the dash-
board. In other words, you have standard equipment in the 
dashboard. 
Q. By that, you mean it wasn't built into the car in the 
dashboard, where the oil and speedometer and temperature 
gauges are puU 
A. That's right. 
Q. But where you saw it was on the steering colunm, on 
the left of the steering column, affixed to the steering column~ 
A. There is a band; has to have something to hold it on 
there. • 
Q. It's true you saw it on the steering column, to the left 
of the steering column, on the steering column~ 
A. Yes, sir. 
Q. Which means it was below the wheel? 
A. Yes. 
Q. And below the dashboard~ 
A. No. 
Q. Doctor, I hand you a photograph that has been marked 
as No. 6; does that appear to be-this is a picture that has 
been numbered 6, Dr. Gayle. Do you see a band around the 
steering column~ 
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A. Yes, sir. 
page 172 ~ Q. Would that be about the location that you 
saw the tachometer? 
A. Yes. 
Q. Is it correct to say that that band is right at the dash-
board; would that be correct? 
A. Well, now, wait a minute. I don't know what you are 
trying to do, lead me? Is it correct that it's this-I see the 
band. Now there is an aperture that the steering column 
goes through, that the band is in approximation of, but in 
relative distance, since this is closer here, it's above that. 
Q. Yes, sir. Well, I wasn't trying to put words in your 
mouth, but I wanted you to tell us, whether that is the loca-
tion you observed the tachometer to be that morning. I 
don't believe any tachometer shows in that picture? 
A. Well, it certainly doesn't. 
Q. Well, is that band about the location on the steering 
column that you saw the tachometer that morning? 
A. Well, the only answer I can give you to that question 
is I saw the tachometer. Whether it had a relatively higher 
mount bracket or lower, I don't know. 
Mr. Compton: Your Honor, this evidence, in my view, is 
completely irrelevant. 
The Court: Why doesn't someone ask him to 
page 173 ~ describe the tachometer? 
By Mr. Compton: 
Q. What did it look like, Dr. Gayle? 
A. Dial, approximately that size. I don't know. You know 
as well as I do. 
The Court: Just answer the question. 
By The Court: 
Q. Do you know how big that is? 
A. V\T ell, that looks like about two and a half inches 
across. 
By Mr. Compton: 
Q. Was that the circumference of it or the size of th<-~ 
dial of the tachometer? 
A. Two and a half inches wouldn't be . the circumference, 
no. vVe'll go to eentimetres. It was about 5 to 6 centimetres 
in diameter. 
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Q. And the tachometer, how was it attached to the steering 
column1 
A. I don't know. 
By The Court: 
Q. Did it have a rod 1 
A. Well, it had what looked like this sort of affixation, only 
it wasn't as big as that. 
Q. How high did it extend 1 
page 174 ~ A. The tachometer~ 
Q. Yes, sir. 
A. The dial of it~ 
Q. Yes, sir. 
A. Below the steering wheel. 
Q. Well, how high would you say it extended; did it go 
above the dashboard~ 
A. Yes, sir. It was this way. It wasn't like this, it was 
like this. (indicates) 
Q. What I am trying to determine, whether or not the 
dial itself was above the dashboard in height1 
A. Oh, no. I wouldn't say it was above. I would say it 
came up even with it. 
The Court: Certainly is not any evidence it obstructed 
vision. Do yon have any other grounds to admit it on~ 
Mr. Minor: The only other ground would be the de-
fendant hims0lf said it was on tlw dash above the clock. Now, 
Judge, the clock-
Mr. Compton: \~Vhere is that1 
Mr. Minor: On page 10. The clock is in the center there. 
If that is above the clock, it could easily be above that place 
there, and be in a position to obstruct the vision. 
page 175 ~ The Court: It certainly easily could be. It 
could easily be right in the middle of the wind-
shield, hnt it also could be where the gentleman has described 
it, as level with the dashboard, and be level with the clock. 
Mr. Minor: I see. The other ground, a tachometer, ac-
cording to Mr. Kelley, is a gauge that measures r.p.m.'s. 
The Court: Yes. 
Mr. Minor: And I don't purport to be an engineer, but I 
know there is some relationship between r.p.m.'s and speed; 
in addition thereto, Mr. Kelley himself said the tachometer 
had a speedometer on it. I never saw it, nor did the .Judge, 
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nor did the jury, and I don't know what that speedometer 
showed. I know when accidents happen, speedometers stop. 
By The Court: 
Q. Sir, did you observe the dial on the speedometer on the 
tachometer~ 
A. At what speed~ No, sir. 
Q. Did you observe the speedometed 
A. I only saw the dials that were there. I didn't observe 
anything such as where it happened was or anything of that 
sort. All I know was I saw it and I didn't see it. 
page 176 r Q. Were you looking at it for a particular pur-
pose~ 
A. ·well, only reason I looked at it, I spent 31 years in the 
Army and I was President of safety boards off and on from 
that time, and I guess an old :fire horse-! just looked inside. 
Mr. Minor: That is all I have to offer, sir. 
The Court: Is there anything further~ 
Mr. Compton: Except that we strenuously object to the 
introduction of this evidence. We think it has no bearing to 
anything in this case. 
The Court: I don't either. 
Mr. Minor: We take exception. 
(Witness stood aside.) 
(The jury returned to the court room, and the following 
occurred in their presence:) 
MELVIN DAVIS, a witness called by and in behalf of 
the plaintiff, after being :first duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Minor: 
Q. Will you give us your full name and your 
page 177 r present address~ 
A. Melvin Joseph Davis; Route 2, Box 380, 
Mechanicsville. 
Q. \Vould you talk to the jury, Mr. Davis? Now by whom 
are you employed? 
A. Ruffin & Payne. 
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Q. Now on October 30, 1964, who were you working for at 
that timeY 
A. Auditorium Auto Parts. 
Q. Now where is Auditorium Auto Parts located Y 
A. On Mechanicsville Pike, in the 5500 block. 
Q. That is below Mechanicsville, on the way to Richmond, 
is it not, sid 
A. Yes, sir. 
Q. And it would be on the lefthand side of the road, just 
before you get to Chickahominy Swamp, wouldn't itY 
A. Yes, sir. 
Q. Now, Mr. Davis, on the morning of October 30, 1964, 
how did you get to work that morning from your home¥ 
A. Well, I walked out to the school. 
Q. Where is the school located Y 
A. Pole Green Road. 
Q. Pole Green Road is also Meadowbridge Road, isn't 
iU 
page 178 r A. Yes, sir. 
Q. Do you know how far that school is you 
walked out to from the intersection of Shady ·Grove Road 
with Pole Green Road¥ 
A. It's about five miles and a half. 
Q. So you walked out to the road, and did somebody pick 
you upY 
A. Lawrence Hill, worked for Bruce's. 
Q. He came and picked you up Y 
A. Yes, sir. 
Q. What kind of vehicle was he operatingY 
A. 1954 Ford. 
Q. Automobile Y 
A. Yes, sir. 
Q. All right. Now what color was his car, Mr. Hill's cad 
A. Black. 
Q. Well, now, was it a two-door sedan or four-door sedan T 
A. Two-door. 
Q. And when he stopped to pick you up, was anybody with 
himT 
A. Ernest Hill. 
Q. His brother 1 
page 179 r A. Yes, sir. 
Q. vVhere do LawrencP and Ernest liveT 
A. In King \:Villiam. 
Q. Now, Mr. Davis, wen' they on the front seat, both of 
them on the front seat, or was one of them in the back seatT 
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A. Both of them on the front seat. 
Q. Where did you get in Y 
A. I got on the back seat. 
Q. Lawrence was driving and Ernest was seated beside 
him on the righthand side Y 
A. That's right. 
Q. In the back seat was just you? 
A. That's right. 
Q. On which side of the car were you seated Y 
A. On the righthand side. 
Q. Is that where you stayed seated Y 
A. Yes, sir. 
Q. Now about what time this morning did they pick you 
up? 
A. Little after 'l :00. They was supposed to be to work at 
7:30. 
Q. All right. Are you sure about the time? 
A. I know it was five or ten minutes past 7 :00. 
page 180 ~ Q. I see. Anyway, you came on down the road, 
didn't you? 
A. Yes, sir. 
Q. And when you got to the intersection of Shady Grove 
Road and Pole Green, or Meadowbridge Road, did you make 
a turn there Y 
A. Made a left turn. 
Q. Now when you made your left turn there that morning, 
were any cars in front of you when yon made your turn? 
A. No. 
Q. All right. As you went on down Shady Grove Road-
are you familiar with that road Y 
A. Yes. 
Q. How long have yon been traveling that road? 
A. About twenty-some years. 
Q. All right. Then you are pretty familiar with its curves 
and so forth Y 
A. Yes, sir. 
Q·. Well, now, would you come around here, to a picture 
or a plat we have around here? You come around here, I'd 
appreciate it. 
Now I am going to acclimate yon a little bit. This is State 
Route 627, also known as Meadowbridge Road, or 
page 181 ~ Pole Green Road, and this way pointed in a 
northeasterly direction, is the way to the school 
that yon are speaking of. 
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Now I believe you testified you came down Pole Green Road 
and made a left turn here, am I right? 
A. Yes. 
Q. Now after you made the turn, did any car come behind 
you? 
A. Yes. 
Q. What kind of car was it? 
A. Chevrolet. 
Q. Was it a late model car or early? 
A. A 1964 Chevrolet. 
Q. What kind of Chevrolet was it; was it a Corvair or 
Impala or Chevelle, or what was it? 
A. I know it was a black Chevrolet. I mean, I didn't look 
at-
Q. Okay. Now as that car came, when did you first notice 
that car behind you? 
A. Right after we made the curve. 
Q. Which curve are you speaking of, now? 
A. 627. 
Q. Right after you made that turn? 
A. Yes, sir. 
Q. You noticed him behind? 
page 182 ~ A. Yes. 
Q. Now how far did he follow you? 
A. Around about the second house down. 
Q. About the second house down~ 
A. Yes. 
Q. Well, now, would that be about this house here? 
A. Between the two houses-I'm not sure. 
Q. Between these two driveways somewhere? 
A. It come up the turn then, and there is a house on the 
right; between two houses on the right. 
Q. Passed you somewhere in here? 
A. Yes. 
Q. \Vould you put an "X" in here, showing the area where 
he passed you? 
A. I don't know exactly. 
Q. Somewhere betwee:ri these two houses? 
A. Yes, sir. 
Q. Just put an "X" or some way indicate wh<'re he came, 
passed, between those two houses. 
A. (marked) 
Q. Did he proceed on down the road ahead of yon? 
A. Yes, sir. 
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Q. All right. Now when the car passed by you, could 
you tell me what the operator looked like; was he 
page 18~ ~ white or colored? 
A. White. 
Q. Was he young or old? 
A. Kind of a young fellow. 
Q. Now how far did you follow him down the road? 
A. Well, he was just about, I wouldn't say much over a 
block and a half or two blocks. 
Q. Block and a half between you and Lawrence-! mean, 
between Lawrence and him? 
A. Yes, sir. 
Q. Now how fast was Lawrence going? 
A. Forty miles, just about forty miles. 
Q. Now, then, he passed you in this vicinity and went 
down the road, and got a block, block and a half ahead? 
A. Just about-I mean, I couldn't measure. 
Q. All right. Now as you came along here, Mr. Davis, and 
got out of this curve, do you encounter a dip in the road? 
A. Yes. 
Q. Now about where does that dip start? 
A. It's just heforP-it's about two blocks this side of the 
cannerY. 
Q. All right. Here is the cannery right here, so the dip 
in the road is ahont two hlocks north of the cannerv? 
A. Yes, sir. ·· 
page 184 ~ Q. Now did yon notice anything that happened 
that morning as you went along in the back seat, 
with this other ear moving along in front of you? 
A. ·when Wf' got to the top of the hill, he hit this blue ear. 
Q. ·when yon got to the top of the hill? 
A. Yes, sir. 
Q. Then he was ahead of yon? 
A. Yes, sir. 
Q. All right. vVerf' you paying any particular attention 
to what was going on ahead of you that morning? 
A. \Ve were just riding along, and at the time the car, 
I saw the car pull out in the road, and I said to Lawrence, 
"Look a-yonder," and at that time, the cars hit, and the man 
was in the blue car-
Q. Yon are talking ahout the one that passed you T 
A. No, sir, one right before that, when the car hit, lw 
came out the car and went up in the air and feU hack in the 
ditch, and the door fell on top of him. 
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Q. Did you know any of these people before~ Were you 
acquainted with these people involved in this collision~ 
A. No. 
page 185 ~ CROSS EXAMINATION 
By Mr. Compton: 
Q. Mr. Davis, you saw the blue car pull out into the 
road~ 
A. Yes, sir. 
Q. Where was the Chevrolet car at that time~ 
A. Well, he weren't much more than about a car length or 
two car lengths from him. 
Q. Who is "him," the fellow pulling out in the road¥ 
A. The blue car. 
Q. And you were sitting in the back seat of the car driven 
by, was it Ernest Hill or Lawrence driving~ 
A. Lawrence. 
Q. Lawrence was driving the car. So you had come out of 
the dip and you were in a position you could see ahead of 
you~ 
A. I could see the car pull out, because I hollered to them, 
I said, "Look a-yonder." 
Q. Did you see any brake lights come on the Chevrolet at 
that time~ 
Q. Yes, sir. 
Q. Yon did? 
A. Yes, sir. 
Q. Did you see any brake lights come on back 
page 186 ~ up the road, as yon were coming up; did you 
see any brake lights on the Chevrolet at any time 
just before the accident happened~ 
A. Yes. 
Q. Now going back to when the-well, let me ask yon this : 
Was this boy here driving the Chevrolet~ 
A. Yes, he was. 
Q. And that is the car that passed you back up the road¥ 
A. Yes. 
Q. About how fast was he going when he passed you¥ 
A. Between about 42 or 43 miles an hour, because he 
didn't never get no distance hardly in front of us. He 
couldn't have been driving much faster. 
Q. And did you have his car in your view most of the 
time from there¥ 
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A. Yes, all except down, when we went up the hill, when 
we come up. 
Q. But as you came up from the bottom of the hill to the 
top, that is when you saw the car come out? 
A. Yes. 
(Witness stood aside.) 
(Court was adjourned at 5 :25 o'clock p.m., to be re-
convened at 10:00 o'clock a.m., February 24, 1966.) 
page 187 ~ SECOND DAY-FEBRUARY 24, 1966 
Morning Session 
(Met, pursuant to adjournment on yesterday, at 10 :00 
o'clock a.m.) 
Appearances: As hereinbefore noted. 
RALPH KELLEY, the defendant, was called as an adverse 
witness by the plaintiff, and after being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
By Mr. Minor: 
Q. Mr. Kelley, would you give us your full name, sir? 
A. Ralph Stubbs Kelley. 
Q. Where do you live, sir? 
A. 6225 Meadowbridge Road, Mechanicsville, Virginia. 
Q. All right, sir. How old are you? 
A. Twenty-one. 
Q. And how tall are you? 
A. Five-eleven. 
Q. And what is your occupation? 
A. Employed by the U. S. Post Office. 
page 188 ~ Q. All right, sir. How long have you been 
employed by the Post Office? 
A. Since July of 1963. 
Q. Now how long have you lived in the area that you are 
now living in? 
A. All my life. 
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Q. And that is in the general vicinity of Mechanicsville 
and the Shady Grove Road section, is it not? 
A. Yes, sir. 
Q. Have you lived in the same home that yon now live in 
all of that time? 
A. No, sir. I moved from one house next door to the house 
I am living in now. 
Q. And both of those homes are how far-the furthest one 
would be how far from Shady Grove RoadY 
A. I'd say about, no more than a quarter of a mile. 
Q. All right. Now to Mechanicsville, the Shady Grove 
Road is the shortest way from your home, isn't it? 
A. Yes, sir. 
Q. All right. How long have you been driving an auto-
mobile? 
A. Since I was sixteen. 
Q. On October 30, 1964, you had been driving 
page 189 ~ an automobile how long? 
A. Five years, approximately. 
Q. Well, how old were you on October 30, 1964? 
A. Twenty. 
Q. You were twenty then? 
A. Yes, sir. 
Q. What is your birth date? 
A. 12-1.3-44. 
Q. Well, yon were 19 years of age, so actually, you had 
been driving a ear about three years? 
A. Yes, sir. 
Q. Now what kind of work do you do, Mr. Kelley? 
A. I am a mail carrier. 
Q. Were you a mail carrier on October 30, 1964? 
A. Yes, sir. 
Q. Is that the job you were employed in with the Post 
Office to rommence withY 
A. Yes, sir. 
Q. So you have been with the Post Office as a mail carrier 
since July 1963, then? 
A. Yes, sir. 
Q. Have you had different routes, or have you had the 
same routes since you have been employed there? 
A. I have had the same route, but like when it 
page 190 ~ would get too heavy, they would cut a little 
small portion off. 
Q. In other words, when it got heavy they would give yon 
some help? 
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A. Yes, sir. 
Q. And part of your route was the Shady Grove Road? 
A. Yes, sir. 
Q. And in a regular course of your business, how many 
times a week do you deliver mail, or did you deliver mail 
on that route? 
A. At that time, six times a week, but now it's five times a 
week. 
Q. All right. So you have been delivering mail six times 
a week since July 1963 on that route, hadn't yon? 
A. Well, up until recently. 
Q. I mean, at the time of this accident? 
A. Yes, sir. 
Q. So from July 1963 to October 30, 1964, you had made 
one trip a day delivering the mail on that route? 
A. Yes, sir. 
Q. In addition thereto, that was the route yon took going 
to work in the morning, wasn't it? 
A. Yes, sir. 
page 191 ~ Q. All right, sir. So, on the average, you made 
the trip down that road 12 times a week, didn't 
you? 
A. Yes, sir. 
Q. Well, now, let me ask you this: When you went to work 
in the morning, you generally went down Shady Grove Road; 
now when you carried the mail did you come back north on 
Shady Grove Road, or did you go around another way? 
A. No, sir. I went south on Shady Grove Road. 
A.. So you made a circuit and came back to the Post Office, 
approximately, didn't you? 
A. Yes, sir. 
Q. Now when you returned home in the evening, you came 
back down Shady Grove then? 
A. Yes, sir. 
Q. So, actually, it was three times a day, wasn't it? 
A. Yes, sir. 
Q. So that would be 18 times a week, on the average, 
wouldn't it? 
A. Yes, sir. 
Q. Now having lived in this area all your life and having 
traveled this road hundreds of times, that would be a fair 
estimate, wouldn't it? 
A. Yes, sir. 
page 192 ~ Q. Were you familiar with the road, sir? 
A. Yes, sir. 
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Q. And you delivered mail to the post boxes on that 
road, didn't you~ 
A. Yes, sir. 
Q. So you were familiar with where all of the driveways 
and houses were, were you not, sir~ 
A. Yes, sir. 
Q. Now you knew about how many people lived on that 
road, didn't you, sir~ 
A. Yes, sir. 
Q. I am speaking, all of this, as of October 30, 1964¥ 
A. Yes, sir. 
Q. Now knowing these people, you knew what type of em-
ployment a lot of them had, didn't you~ 
A. Some of them. 
Q. Yes, sir. Well, in the morning when you were going to 
work, a lot of other people were going to work, too, weren't 
they¥ 
A. Yes, sir. 
Q. And you were familiar with that, weren't you~ 
A. Yes, sir. 
Q. All right. Now will you, starting at Shady 
page 193 ~ Grove Road and Pole Green or Meadowbridge 
Road, sir, and moving towards Mechanicsville 
Pike, that would be-
A. South. 
Q. South. Will you tell us the terrain of that road, sir, 
the curves, the dips, so forth, as you go up the road, as of 
October 30, 1964¥ 
A. Yes, sir. Well, you take a left at Shady Grove Church 
off Pole Green Road, you have got a short, straight stretch; 
then you have a slight curve to the-well, it's not even almost 
a curve, just a little slight one, to the right; and then you go 
down a dip; you stay down that dip for approximately two 
blocks; then you come to the crest of a hill; then you go on a 
straight, level stretch for approximately 200, 250 feet; then 
you have another dip. 
Q. All right, sir. Now at the end of this straight stretch, 
which is the last one you mentioned, 200, 250 feet, towards the 
end of that is the Henley residence, is it noU 
A. Yes, sir. 
Q. Now, Mr. Kelley, that road hasn't changed in any way 
since this collision occurred, has it, as far as the road itself; 
they have done nothing to fix it or repair it, have they~ 
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A. No more than just to fix the shoulders when they break 
up. 
page 194 ~ Q. Haven't straightened out any parts or 
leveled any hills Y 
A. No, sir. 
Q. Now on October 30, 1964, was the road posted? 
A. You mean, did it have--
Q. I mean, did it have a posted speed sign on it? 
A. No, sir. 
Q. Did it have any marking dividing the lanes Y 
A. No, sir. 
Q. How wide was the road Y 
A. I don't know in feet, but it's plenty wide for two cars 
to meet and pass. 
Q. Would you say it was about twenty feet Y 
A. Yes, sir; I'd say approximately twenty feet. 
Q. All right. Now, Mr. Kelley, what type of automobile 
did you have on October 30, 1964 Y 
A. I had a 1964 Chevelle. That is made by Chevrolet. 
Q. The name for that was a "Malibu," wasn't it? 
A. Yes, sir. 
Q. That was a two-door hardtop, was it not? 
A. Yes, sir. 
Q. What was the rated horsepower of the automobile? 
A. Two-twenty. 
Q. 220 horsepower Y 
page 195 ~ A. Yes, sir. 
Q. Did I ask you what color it was, sir? 
A. No, sir. 
Q. What color was it? 
A. Daytona blue. 
Q. Would that be a dark blue? 
A. Yes, sir. 
Q. What kind of a gearshift did it have on it? 
A. Automatic transmission. 
Q. All right, sir. Now did it have any speed gauges on it? 
A. Yes, sir. It had a speedometer. 
Q. Did it have any other type of speed gauge on it? 
A. No type of speed gauge. 
Mr. Compton: Your Honor, there is a matter we would 
want to take up at this time. 
(The jury retired from the court room, and the following 
occurred out of their presence :) 
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Mr. Compton: If Your Honor please, we went into this 
matter, about the equipment and the tachometer, yesterday. 
Counsel is aware of the Court's ruling. 
Mr. Minor: I am aware of the Court's ruling, sir, and I 
page 196 ~ do not intend to violate its ruling. 
The Court: Now on yesterday, the doctor un-
dertook to testify that he found a tachometer affixed to the 
steering column on the automobile and that it was no higher 
than the top of the dashboard. Now they undertook to 
introduce that evidence on the ground that this young man 
had testified, evidently by way of deposition, that some people 
felt or some tachometers obstructed one's view, but this 
one didn't, and so they undertook to introduce it on the 
ground that it probably, or may have, obstructed the view 
of this young man as he came down the highway on that 
morning. Well, the evidence was absolutely dearth, as far 
as any obstruction of view is concerned, and I would not 
allow it. 
If you have some other reason or way to get it in Y 
Whether or not something is admissible, depends on why it's 
offered. 
Mr. Minor: Your Honor, I think that the argument that 
I am about to make should be made out of the presence of 
this witness. 
The Court: I can't do that, because he is a party de-
fendant. 
Mr. Minor: Judge, we take up other motions 
page 197 ~ and arguments out of the presence of anybody. 
The Court: I never take up a motion out of the 
presence of a party, plaintiff or defendant. I feel that is 
contrary to the spirit of the Commonwealth. 
Mr. Minor: I know all of the conferences we had out of the 
presence of everybody. 
The Court: We have conferences on motions, it's true, but 
as to admissibility of evidence, which certainly may be ad-
verse to one's rights in this Court, I am not going to hold any 
hearing outside of parties. 
Mr. Minor: I take exception to the Court's ruling on the 
ground we'll be educating a witness, to be taking it up in 
front of him. 
The Court: That might be, but to hold a conference re-
lative to admissibility of evidence concerning a party de-
fendant, in the absence of a party defendant, violates my 
idea of procedure. 
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Mr. Minor: My exception is noted. 
Now the other reason that I had, Judge-
The Court: Understand, if he were just a witness in this 
matter-
Mr. Minor: I understand the Court's ruling. Thank you, 
sir, very much. Now, Judge, the other reason 
page 198 r that I had was this: If Mr. Compton will look 
at Mr. Kelley's discovery deposition taken in 
Mr. Compton's presence on September 27, 1965, I asked Mr. 
Kelley the following-! don't know how far I should go back. 
"Q. You used it," speaking of the tachometer, "to check 
your revolutions on your motor~ 
"A. Yes, sir, well, that is the way they set your carburetor 
by a tach. 
"Q. Did it have any other gauge on it or calibration~ 
"A. A speedometer. 
"Q. It had a speedometer on it¥ 
"A. Yes, also temperature and oil pressure and all and that 
was all standard. 
"Q. Where is that tachometer now~ 
"A. I sold it." 
Now, Your Honor, speed is one of the questions in this case. 
Mr. Kelley has testified as to what his speed was. I expect 
him to do it again. In that connection, the gauges which 
would determine that speed are also gauges that would 
divert his attention from the road. I think I am entitled, on 
behalf of my client, to show that gauges were 
page 199 r before him to divert his attention from the road, 
if any, special equipment on that car, to divert 
his attention, which he would look at to determine his speed 
or r.p.m.'s or anything else. I think the jury is entitled to 
know what he had before him to divert his attention, just 
the same as if a radio was on. 
The Court: If his attention was diverted and you could 
show his attention was diverted by the tachometer, of course, 
Mr. Minor, that would certainly be admissible, and it may be 
that his attention was called to the tachometer. But he hasn't 
testified to that now. 
Mr. Minor: That is what I am trying to find out. But, 
Judge, what he says, the jury is entitled to not believe him, 
if he says he didn't look at them, he didn't look at anything 
on his board he's got before him. He's told the jury what his 
speed was. 
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The Court: You see, Mr. Minor, I have, certainly, sym-
pathy with your position, but this jury cannot be allowed to 
guess as to what went on. Now they can draw inferences 
from testimony, evidence that is introduced properly, but 
they cannot guess. Now the mere fact he had a tachometer 
in his car, certainly, you cannot draw an inference 
page 200 r from that he was looking at it, no more than if he 
had a Playboy magazine on the front seat, I 
couldn't say he was reading it. This just is not the proper way 
to prove this man's attention was diverted. 
Mr. Minor: May I respectfully respond, sir~ I would 
say this : I don't mean to be disrespectful, but we have ears 
to hear with, eyes to see with, and a nose to smell with. If 
the radio was on, are we to assume he couldn't hear it~ 
The Court: No, sir. 
Mr. Minor: If there was an object in front of his eyes, 
are we to assume he couldn't see it~ 
The Court: No, sir. 
Mr. Minor: Is the jury entitled to believe if the radio 
was on he could hear it? 
The Court : I assume, if you determined he had no hearing 
defects, I assume they could. 
Mr. Minor: If I determined he had no visual defects and 
the tachometer in front of him, is the jury entitled to assume 
he would look at it~ 
The Court: No. They would assume he'd see it if he 
looked at it, but not entitled to assume he looked at it. 
Mr. Minor: May I ask him several questions~ 
page 201 r The Court: Yes, sir. If you can show he was 
looking at that tachometer, I would certainly let 
it go to the jury. 
By Mr. Minor: 
Q. Mr. Kelley, did you have a tachometer on your cad 
A. Yes, sir. 
Q. Did you ever look at it~ 
A. Yes, sir. 
Q. Did you look at it as you came down the road~ 
A. I don't recall. 
Q. Do you ever look at it as you come down the road~ 
A. Yes, sir. 
Q. It's there to help you~ 
A. It's there to set your carburetor. 
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Q. It's also to keep you from causing too many r.p.m.'s to 
be made per minute, certain conditions? 
A. What do you mean by that? 
Q. Revolutions per minute. You understand what that 
means? 
A. Yes, sir. 
Q. Let me ask you this: The r.p.m.'s also have some rela-
tionship to the speed of the automobile, don't they? 
page 202 ~ A. Yes, sir. 
Q. And, also, revolutions per minute also have 
something to do with the wear and tear on the engine? 
A. Yes, sir. 
Q. All of those things help you in taking care of your car 
and driving it properly? 
A. Yes, sir. 
Q. And, also, you had that on there for a purpose, didn't 
you? 
A. Yes, sir. 
Q. And it was to help you in driving your car, wasn't it? 
A. It was to help me in preparing my car to drive; I'll 
put it that way. 
Q. Let me ask you like this: After you prepared it for 
driving, you didn't have any use for it after you got it 
prepared for driving? 
The Witness: Can I tell him in my own words what the 
purpose of it was? 
The Court: You answer his questions. 
(The pending question was read by the court reporter.) 
A. No specific use. 
page 203 ~ By Mr. Minor: 
Q. You never looked at it after yon got it 
rolling along? 
A. Yes, sir; I have looked at it before. 
Q. What did you look at it for? 
A. To see what it was indicating. 
Q. Why wonld you want to see what is was indicating? 
A. No specific reason. 
Q. Would you look at it as you were coming down the 
road, as yon were traveling along the road? 
A. Yes, sir. 
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Q. All right. Do you remember whether or not you looked 
at it this particular morning as you were coming down the 
road~ 
A. No, sir. 
Q. You don't remembed 
A. No, sir. 
Q. You wouldn't deny, then, that you looked at it sometime 
coming along down Shady Grove Road, before this collision 
occurred, would you~ 
A. I can't deny it, because I don't recall whether I did or 
not. 
Mr. Minor: Now, Judge, is that sufficient~ 
page 204 r Mr. Compton: May I ask him a question~ 
The Court: You can ask him a question, but it 
isn't going to do any good, because I am not going to admit 
the evidence. 
You see, Mr. Minor, he had a speedometer, I assume he had 
an oil gauge, I assume he had something to tell whether his 
generator or whatever it was he had on there was charging, 
and all automobiles have such gauges on them. Now you 
just can't guess that somebody was looking at a speedometer 
or looking at his oil gauge, and this is what caused the 
accident. Now to tell this jury that this young man had a 
tachometer on his automobile, I think would be an attempt 
to undertake to show them that he was a speed demon 
coming down the road with all this extra equipment on his 
car. Suppose he had a four-barrel carburetor on that car~ 
I think that is what you call them, four-barrel carburetors. 
That would not be admissible, to show that he was speeding 
unless there was some evidence that his car would go a 
certain rate of speed, and then you could show he had a four-
barrel carburetor on there to contradict that. I could drive 
down the road with a four-barrel carburetor and a tacho-
meter and all of the other things that would divert 
page 205 r my attention and be keeping close attention to 
the road, and the jury cannot guess he wasn't. 
Mr. Minor: Judge, I understand, and if I am wrong I 
expect to be contradicted-! understand that the tachometer 
had a speedometer on it. 
The Witness: No, sir. 
Mr. Minor: You say it did not have a speedometer on it? 
The Court: Well, even assuming it did have a speedometer 
on it, the jury can't guess he was looking at the speedometer. 
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Now they will have sufficient evidence when this case ends 
to determine whether or not this man was keeping a proper 
lookout for that motor vehicle as it traveled out of that 
driveway, and on that basis and from other evidence such 
as marks, physical appearance, this jury will be able to de-
termine whether he was speeding. But they are not going 
to be able to determine it because he had a tachometer. 
That would unduly inflame the jurors, I think. 
Mr. Minor: One more question, and I'll quit, as far as out 
of the presence of the jury is concerned. 
page 206 r By Mr. Minor: 
Q. The car had a speedometer on it, didn't it? 
A. Yes, sir. 
Q. Did you look at your speedometer that morning? 
A. Yes, sir. I glanced at the speedometer that morning, 
and I was running between 50 miles an hour-between 45 and 
50. 
By The Court: 
Q. ·when? 
A. Just as I described, was a curve and straight stretch, 
and then you get to the top of the crest. I glanced at my 
speedometer because I was behind the colored boys. They 
were running approximately 37 miles an hour, so I just 
went on to see if I could pass them. That is when I looked 
at it. 
By Mr. Minor: 
Q. You say you were behind the colored boys? 
A. Yes, sir. 
Q. That is, top of the crest? 
A. That is, you know, where I told yon the bottom was, 
and then you get to the crest. 
The Court: Let's get the jury back. 
Bv Mr. Minor: 
· Q. The speedometer is located right beside the 
page 207 r tachometer, isn't it? 
A. To the left. 
Q. They are both sitting side by side1 
A. Yes. 
Q. Can yon look at the speedometer without even seeing 
the tachometer? 
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A. You can look at the speedometer without reading the 
tachometer, but you can see the tachometer, but I didn't read 
it. The speedometer gauge is a whole lot bigger than the 
tach. The tach is no more than that big around, three and 
a half inches across, and then the glass face on the tach 
wasn't any more than two and a half inches across, and the 
digits inside of the tach are real small. 
The Court: If he were looking at that tachometer, as he 
was coming down the highway, I would be the first one to 
want the jury to know about it. But there is no evidence he 
was looking at the tachometer. Now he's testified he's looked 
at his speedometer, and I am going to let you show that. 
Mr. Minor: Fine. Exception to the Court's ruling. 
(The jury returned to the court room, and the following 
occurred in their presence :) 
page 208 ~ By Mr. Minor : 
didn't it~ 
Q. Mr. Kelley, you car had a speedometer on it, 
A. Yes, sir. 
Q. Now as you were coming down Shady Grove Road, 
did you have occasion to look at your speedometer~ 
A. Yes, sir. 
Q. And where were you when you looked at it? 
A. Iwas-
Q. Would you like to show it on this picture~ 
A. Yes, sir. Here is the intersection right here. Here is 
the first little straight stretch. Like I say, here is the in-
tersection here. Come this way, and turn left. I came right 
on down here, like this. This is a short distance, really, and 
here is a curve, and then right here is the other slight curve 
I told you about, very slight. And when I got right here, this 
is at the top of a crest, and then it goes down in the bottom 
just like it shows here. 
Q. Excuse me. Is that where you looked at your speedo-
meter~ 
A. Yes, sir. 
Q. You go ahead and mark it, if you will. 
A. (marked) 
Q. Would it be right there~ 
page 209 ~ A. Yes, sir. 
Q. I am going to put an "S" and draw a circle 
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around it, indicating that is where you looked at your 
speedometer. 
A. Yes, sir. This is in proportion to this, isn't it~ 
Q. Yes, sir. I want to be fair to you. These stations are 
the same. Got that~ · 
A. Yes, sir. 
Q. Okay. And I believe you said you were doing 50 miles 
an hour when you got there~ 
A. No, sir. Fifty miles an hour was the fastest, I know, 
was the fastest speed I know I could possibly be doing. Back 
there, I was behind the two colored gentlemen, and they 
weren't running any more than 37 miles an hour, 37, 38. 
Q. How fast were you going when you looked at your 
speedometer~ 
A. I was between 35 and 40. 
Q. Where was their car at that time? 
A. Their car was-I was approximately, you know, right 
here, and then their car was, well, about right along in here. 
Q. "H" for Hill. 
A. And, see, then you can see over their car, 
page 210 ~ because they had started to go down. 
Q. \Vhere did you pass them, right there~ 
A. Well, I started out and I passed them approximately 
right along in here. 
Mr. Compton: Now he indicated, "approximately along 
there." I don't think you ought to mark one spot. 
Mr. Minor: I beg your pardon. I'll mark it out. 
By Mr Minor: 
Q. You say it was approximately in here, you passed them~ 
A. Yes, sir. 
Q. Now so the record will be clear, can you tell me ap-
proximately, and mark it with a "P" to indicate approxi-
mately where yon passed~ 
A. (marked) 
Mr. Minor: Now, for the record, Mr. Kelley has put a 
"P" to indicate, according to his testimony, approximately 
where he passed the Hill vehicle. For the record, there is an 
"H" indicating where the Hill vehicle was, just before Mr. 
Kelley commenced to pass him. 
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By Mr. Minor: 
Q. Is that right? 
page 211 r A. Yes, sir. 
Q. And the "X" indicates where the Kelley 
vehicle was, approximately, before he commenced to pass the 
Hill vehicle 1 
A. Yes, sir. 
Q. And the "S" indicates where you looked at your speedo-
meter first that morning; is that right1 
A. Yes, sir. 
Q. Now as you passed them, yon were then going down-
grade, weren't you 1 
A. Yes, sir. Well, when I started to look at my speedo-
meter, I was in this downgrade right here. 
Q. You passed them, you were going down, and, naturally, 
in passing you accelerated, didn't you 1 
A. Yes, sir. 
Q. Now when you got to the top of this next hill, you were 
doing about 50 miles an hour, weren't you~ 
A. Yes, sir. 
Q. Now you are speaking of-
A. I am talking of the crest of the hill, just before you get 
to the level where the Henley residence is. 
Q. So the last crest before you get to the Henley residence, 
when you got to the top of the hill, you were doing 50 miles 
an hour1 
page 212 r A. "\Veil, between 45 and 50. 
Q. Didn't you tell me in my office yon were 
doing 50 miles an hour when yon got to the top of the hill1 
A. Yes, sir. 
Q. Your recollection then would bP better than it is now, 
wouldn't iU 
A. Yes, sir. 
Q. And you continued at 50 miles an hour, until yon put 
on your brakes, didn't you 1 
A. Yes, sir. 
Q. All right, son, come back to yonr seat. 
Now, Mr. Kelley, when someone is down in that dip, just 
before you come up there, they cannot be seen? 
Mr. Compton: Mr. Minor, T don't think that is (•Jpar as to 
which you are talking ahout. Are yon talking ahout heforP 
the Henlev residence 1 
Mr. Miilor: Excuse me. For tlle record, I am speaking of 
the dip in the road hefore yon come to the crest of t1H' l1ill, 
Ralph Kelley v. Elizabeth Gayle Henley, Admx., etc. 129 
Ralph Kelley 
which is the last crest before you hit the level stretch in 
front of the Henley home. 
By Mr. Minor: 
Q. When you are down in this dip, and before you come 
to the top of this crest, you cannot see what is on 
page 213 ~ that level, can you? 
A. When you are right-well, no, sir. You can't 
see what is on top of that. 
Q. You can't see anything until you get up to the top of the 
hill, can you? 
A. No, sir. 
Q. And likewise, a car parked in the Henley driveway can't 
see anybody down here, until you come to the top of the hill, 
can it; the same applies both ways? 
A. Well, I never parked in the driveway. I don't know, 
but I would imagine so. 
Q. So this hill obscures your vision coming down that 
road, until you get to the top of the hill? 
A. Yes, sir. 
Q. And you knew that on that day, didn't you? 
A. Yes, sir. 
Q. Mr. Kelley, what time' of the day was traffic the heaviest 
on that road at that time? 
A. I can't sav. 
Q. Well, a lot of people were going to work at that time 
of the morning, weren't they? 
A. Well, a lot go then, a lot go later. I would say more 
people went later than that, but I don't have anything to base 
it on. 
page 214 ~ Q. Would be more people on the road at that 
there? 
time than there would be at high noon, wouldn't 
A. Oh, yes, sir. 
Q. Now, Mr. Kelley, what time were you supposed to be 
at work? 
A. 7:00. 
Q. What time did you leave home? 
A. It was approximately ten minutes to 7 :00. 
Q. Due in Mechanicsville at 7:00 o'clock? 
A. Yes, sir. 
Q. All right. Now were you in any hurry? 
A. No, sir. 
Q. You were crowding the time right close, weren't you? 
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A. No, sir. 
Mr. Minor: Could I see the exhibits a minute T 
By The Court: 
Q. How far do you live from Mechanicsville~ 
A. I would say it's about a mile and a half. I don't know 
exactly. It's about a mile and a half. 
By Mr. Minor: 
Q. Now, Mr. Kelley, when this collision occurred, the force 
of your body against the steering wheel was so strong it bent 
the steering wheel, didn't it~ 
page 215 ~ A. Yes, sir. 
Q. It also dislocated the steering joint, didn't 
itT 
A. You mean steering column~ 
Q. Yes, sir. 
A. Yes, sir. 
Q. And, also, your body hit that steering wheel, didn't itT 
A. My chest hit the steering wheel. 
Q. And your knees went into the dash~ 
A. Yes, sir. 
Q. And they went in so hard they messed up the heater 
connections, didn't theyT 
A. Yes, sir. The heater connections, where my right knee 
hit. 
Q. All right, sir. Now was the windshield cracked~ 
A. I looked at it after that, and it looked like it had some 
cracks straight up and down in it. I'm not sure. 
Q. That windshield wasn't cracked before this collision T 
A. Oh, no, sir. 
Mr. Minor: Your Honor, I would like to offer this photo-
graph at this time. 
page 216 ~ The Court: Is that the one I looked at on 
yesterdayT 
Mr. Minor: Yes, sir. 
The Court: Any objection~ 
Mr. Compton: I object to it, yes, sir. 
The Court: Overruled .. 
Mr. Compton: Did you say "overruled," Your Honor~ 
The Court: Yes, sir. Yon see, it's on a different basis. 
Mr. Compton: Well, I'm not sure what the basis is, and 
I would like to be heard for jnst a moment on that matter. 
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The Court : I'll hear you. 
Mr. Compton: I think we ought to do it out of the 
presence of the jury, sir. 
The Court: Well, I don't think he is going to ask him any 
questions about that matter we ruled out concerning that 
photograph. You had no intention of doing that? 
Mr. Minor: No, sir, absolutely not. 
The Court: This is the one that shows the steering wheel Y 
Mr. Minor: Yes, sir. 
page 217 ~ Mr. Compton: Judge, it will only take a 
minute, and I am as anxious as everybody is to 
move this matter along. However, I must, in representing 
my client, urge the points I feel I have to. Therefore, I 
would like to discuss it with Your Honor very, very shortly. 
The Court: All right, sir. Retire the jury. 
(The jury retired from the court room, and the following 
occurred out of their presence :) 
The Court: Now, you see, on yesterday, that photograph 
was offered primarily to show a tachometer had been removed 
from the steering column and to show the steering wheel 
had been bent. Well, it's true, from looking at the photograph, 
as I recall it from yesterday, one could see that the steering 
wheel was bent. It's also true it could look bent from the 
angle of the camera, the angle which the camera was held 
at the time the photograph was taken on the oval, circular 
wheel. Now he has testified there were certain lines in the 
windshield, cracks in the windshield, and he's testified now 
that the steering wheel was bent, and I think this is il-
lustrative of his testimony and could be introduced for that 
reason. 
page 218 ~ Mr. Compton: That is precisely one of the 
reasons why this photograph, in our view, and 
we urge this very strongly, is not admissible, because every-
thing that is material and relevant to the issues in this case 
has been testified to in response to questions just asked. 
All this photograph does is to accumulate the evidence on 
those points. But the photograph also does this additional 
thing, sir: An attempt has been made all through the trial 
to get in this evidence about the piece of equipment that 
was on the car. Now according to Dr. Gayle's testimony 
out of the presence of the jury yesterday, this piece of 
equipment was attached to the steering column by this clasp 
that is shown right in the center of this picture. Now none 
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of us know enough about the background of any of the jurors 
to know whether anybody knows whether that is the type of 
peculiar clamp-it may be or may not be-to which a piece 
of equipment such as was on this car was attached. That, 
Your Honor, is certainly prejudicial to the defendant, as you 
have ruled several times, as to this particular piece of 
equipment. That could be very damaging to the defendant, 
as Your Honor has previously ruled. 
Now in view of the questions and answers just 
page 219 ~ given, which accurately describe what is shown 
in this photograph, the evidence is in. This ac-
cumulates the evidence. The only effect, or one of the great 
effects that there could be, is that the jury in considering 
this-they have been out several times while this part of the 
automobile has been discussed. This is another attempt to 
get in indirectly what Your Honor has ruled out directly, sir. 
Now with that chance of a piece of evidence being damag-
ing to the defendant, particularly when the evidence has 
come in by word of mouth, very clearly described by him, 
now why, sir, and what is the need to chance the fact that 
either the jurors will recognize this or that perhaps they 
migt say, "What is this clamp?" They might have a question, 
and what must we tell them 1 "Well, we can't tell you that, 
because we just can't tell you that." 
The prejudice to this defendant on this very issue which 
Your Honor has ruled on, balanced against any value what-
ever of this photograph, would certainly seem to us to re-
quire that this picture not be allowed into evidence, and we 
urgently request if it is done-we urgently request it not be 
done, but if it is done, the chance of prejudice to this de-
fendant is very great. 
page 220 ~ The Court: All right, sir. I disagree with 
your reasoning, and I am going to admit the 
photograph on the basis that I have stated. 
Mr. Compton: We respectfully except to the ruling of the 
Court. 
Now, Your Honor, I would like, if my opponent would not 
mind doing this, to state the purpose for which this photo-
graph is being introduced, so we will all be clear as to the 
purpose of its introduction, and when we get into the throes 
of argument-
The Court: Well, you say it's cumulative. All photographs 
are cumulative, because there isn't any scene that can't be 
described and there isn't any damage to an automobile that 
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can't be described, and every day we introduce pictures of 
the scene and we introduce pictures of damage to the auto-
mobile, because they perhaps describe them a little more 
vividly than the spoken work. 
Mr. Compton: That is correct. 
The Court: And it seems to me that-
Mr. Compton: However, when there Is an objectionable 
feature in the photograph-
The Court : I don't think the jury is going to make any 
question about the clamp. If they ask about 
page 221 ~ the clamp, I'll tell them it held a piece of equip-
ment and has nothing to do with it. 
Mr. Compton: It would seem to be inconsistent with the 
Court's previous ruling on the equipment on the car. 
The Court: I don't know how you can say it's inconsistent. 
I have been ruling for two days the tachometer had nothing 
to do with the accident. If they ask about it, I'll tell them 
it held a piece of equipment on that had nothing to do with 
the accident. 
Mr. Compton: vVe respectfully except to the ruling of 
the Court. And if I could ask again what the purpose of 
the introduction of the photograph is? 
Mr. Minor: The purpose sb,ould be obvious, and the Court 
lms obviously stated what the purpose is. 
The Court: He wants to know what the purpose is. 
Mr. Minor: That is identicallv the same as the Court's 
ruling. · 
Mr. Compton: What is that? 
Mr. Minor: To show force of impact, the damage of the 
car; to show the speed he was going at. 
The Court: I view that same position, same category, 
same as any other photograph of damage to this 
page 222 ~ automobile. I am sure Mr. Minor understands 
my position on that tachometer, and I am certain 
he is not going to run the risk of a mistrial by attempting 
to show in any wise evidence of that tachometer, because 
~'ll break the hearing up- in a minute if it ever gets to the 
JUry. 
Mr. Minor: I have no intention of doing that. I intend 
to fully abide by the Court's ruling. 
Mr. Compton: We respectfully except to the Court's rul-
ing, for the reasons stated. 
The Court: We'll receive it and mark it as Plaintiff's 
Exhibit No. 21. 
134 Supreme Court of Appeals of Virginia 
Ralph Kelley 
(The photograph was marked as Plaintiff's Exhibit No. 21, 
and received in evidence.) 
(The jury returned to the court room, and the following 
occurred in their presence :) 
The Court: Now you may proceed. 
By Mr. Minor: 
Q. Now, Mr. Kelley, I show you a photograph and ask you 
if that is not a fair representation of the interior of your 
automobile, after the collision Y 
A. Yes, sir. 
page 223 ~ Mr. Minor: May I have the jury see this 
photograph? 
The Court: Yes, sir. 
By Mr. Minor: 
Q. Mr. Kelley, here is Plaintiff's Exhibit No. 1, a photo-
graph introduced at the time that Trooper John Hendricks 
was testifying. I believe he was the first witness. I would 
like for you to look at it. 
(Brief recess) 
By Mr. Minor: 
Q. Now you have had a good opportunity to look at it? 
A. Yes, sir. 
Q. Notice that long, straight mark in the foreground of the 
photographY 
A. Yes, sir. 
Q. Your car made that mark, didn't it? 
A. Yes, sir. 
Q. That was prior to the collision, wasn't it? 
A. Yes, sir. 
Q. Which side of your car, whieh wheel, made that mark, 
if you know? Was it the right wheel or left wheels, or one 
or-
page 224 ~ A. I think it was the left wheel. 
Q. That is just one single line of skid marks, 
wasn't it? 
A. Yes, sir. 
Q. What was wrong with your brakes? 
A. Nothing, to my knowledge. 
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Q. Why didn't the other wheels take? 
A. I couldn't say. I don't know whether it did or didn't. 
Mr. Minor: All right, sir. Your witness. 
Mr. Compton: Your Honor, we'll call him back at the 
proper time. 
(Witness stood aside.) 
Mr. Minor: Judge, I have a copy of the funeral bill 
which, by agreement of counsel, I would like to introduce 
as an exhibit. 
The Court: All right. Received and marked as Plaintiff's 
Exhibit No. 22. 
(The funeral bill was marked as Plaintiff'R Exhibit No. 22, 
and received in evidence.) 
Mr. Minor: The plaintiff rests, Your Honor. 
page 225 ~ Mr. Compton: Your Honor, we have matters to 
take up at this time. 
(The jury retired from the court room, and the following 
occurred out of their presence :) 
Mr. Compton: Now, Your Honor, since there are several 
witnesses in the court room who have not testified, we would 
like to take this motion up out of the presence of those wit-
nesses. They are defendant's witnesseR. We wonld like to 
have them excluded at this time. 
(The witnesses were excluded from the court room.) 
Mr. Compton: If Your Honor please, defendant, by counsel, 
moves the Court to strike the evidence of the plaintiff upon 
the ground that as a matter of law that there is no sufficient 
showing, no showing at all, of any primary negligence on 
the defendant; furthermore, that there is no showing there 
was any primary negligence which was a proximate cause of 
this collision; and further, that as a matter of law the plain-
tiff's decedent is guilty of contributory negligence which was 
a proximate canse of this collision. 
Now, first, if I might briefly look at the primary negligence, 
if any, on the defendant. The positive testimony 
page 226 ~ from Melvin Joseph Davis, I believe was the last 
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the defendant himself, first of all, shows there was no exceed-
ing of the speed limit. I don't think there can be any question, 
as a matter of law, that the speed limit here was 55 miles 
per hour; that not 75% of the frontage on the highway was 
occupied by buildings and residences. I have the case on 
that point, if Your Honor would like to refer to it~ 
The Court: No question in my mind about the nature and 
character of the neighborhood, and that the speed limit was 
55 miles per hour. 
Mr. Compton: So then, we come to, in connection with 
that speed, whether there was any exceeding under the law 
of reasonable speed under the circumstances. The only testi-
mony of that is, we have a number of driveways on Shady 
Grove, between Shady Grove Methodist Church and where 
the collision occurred; the speed limit being 55 miles an 
hour, on this clear day; dry, hard surfaced road. There is 
no testimony whatsoever-there is an absence of testimony 
as to any other vehicles being on this road at all, with the 
exception of th~t of the defendant and of the witness Davis 
and the two Hill men. So, we have no traffic on the high-
way. We have no evidence of pedestrians on the highway. 
We have no evidence of anything at all, except 
page 227 ~ roads coming into a highway, which is not an 
unusual situation in any 55 mile per hour zone. 
We have a road which dips twice within, I think, a half mile 
of the scene. We have a road which, as the plat shows, has 
maybe one curve to the left, as you go south, and another 
slight curve to the right, as you go south. The law, of course, 
required vehicles entering this highway to stop and yield 
the right of way to those on this highway, which is a part of 
the State Highway System. 
There is nothing whatsoever we see, sir, upon which to 
base any showing of, number one, exceeding of the speed 
limit, or exceeding a speed under the circumstances and con-
ditions prevailing at the time; there is no showing of any 
absence of lookout; there is no showing of any absence of 
control. 
I might point out, sir, and remind the Court that the 
evidence from the defendant was adduced when he ·was called 
as an adverse witness and, as Your Honor knows, under the 
case of Boyd v. Brown and the cases following that, that the 
plaintiff is bound by that testimony of the adverse witness, 
which does not conflict with that offered by the plaintiff's 
other witnesses. 
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The only possible evidence as to primary negligence, and 
this, in a sense, relates to contributory negligence, is the 
testimony of young Clark, the ten-year-old boy, 
page 228 ~ who stated that he did not see any vehicles as 
his father was moving onto the highway. Balanced 
against that evidence of the plaintiff's, sir, which, as your 
Honor recalls from the Railroad case within the last three or 
four years, there the train men said he blew the whistle, 
one of the witnesses said he didn't hear the whistle, he didn't 
see the cars. That is negative testimony, sir. 
The positive testimony of the witness Davis, when called 
by the plaintiff as his own witness, was that when this small 
car pulled out onto the highway, that the defendant's vehicle 
was, I think he said, "several car lengths." His words may 
have been "a car length and a half to two car lengths." 
Thereafter he saw the brake lights on the defendant's vehicle. 
Now, sir, that also relates to proximate cause. Let's assume 
for the moment that we have an unreasonable speed under 
the circumstances, and we will assume that that, in and of 
itself, is negligence. There is an absence of a showing that 
even if the boy was going 50, as he says he was, assuming 
he was going 50 and that that was unreasonable; there is no 
showing this accident wouldn't have happened had he been 
traveling 30 or 35 or 40 miles an hour, as the witness Davis 
said he was. 
As to the negligence of the plaintiff's decedent, 
page 229 ~ the photographs are clear on that. The plat is 
clear on that. The distance from the center of that 
driveway, according to the surveyor, to the crest of that 
hill, is almost the length of a football field. His evidence 
was, as I recall it, 295 feet-I think that is what Mr. Brooks 
said-295 feet, from the center of that driveway to the crest 
of that hill, five feet shorter than the length of a football 
field. 
There is absolutely no evidence, no explanation why this 
vehicle, which was obviously there, according to the eye-
witness Davis, who testified that it was there when the car 
pulled out-. there is no reason why he shouldn't have seen 
that car. The plaintiff's decedent is presumed to be taking 
care for his own safety. However, that is a presumption 
of law, Your Honor, which falls in the face of positive evi-
dence to the contrary. That presumption, we say, sir, has 
fallen by the testimony, particularly of Davis, as to how this 
accident happened. 
Now the closest case in point of fact, one of the closest ones, 
is the case of Nehi Bottling Company v. Lambert, 196 Va. 
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949. I will read the headnote, and then I will read several 
portions of the opinion, sir. 
"Plaintiff recovered judgment for $15,000 for injuries sus-
tained when his car was struck by a truck driven 
page 230 r by defendant's agent. The accident happened as 
plaintiff drove onto a highway from a parking 
lot. He testified that he came to a stop at the edge of the 
pavement, looked to the right and left, saw no approaching 
vehicle and therefore pulled onto the highway, and was 
struck by the truck coming from his left. The evidence 
showed that plaintiff had an unobstructed view of 150 feet 
in this direction, that the truck was not speeding and that the 
accident took place in the traffic lane which plaintiff entered. 
On these facts plaintiff was contributorily negligent as a 
matter of law, and it was error to enter judgment in his 
favor." 
In that case, it went to the jury. There was a recovery. 
Judgment was entered by the trial court and the Supreme 
Court reversed the case and gave final judgment. The details 
of that case, as to what there was to obstruct the view beyond 
150 feet to the left, was that there was a cut through the 
mountain-this was in Tazewell County-and a curve. So, 
therefore, vehicles at a greater distance than 150 feet were 
hidden from view, as he was, on this private parking lot and 
before he entered this main arterial highway. 
"Questions of negligence, contributory negli-
page 231 r gence and proximate cause are generally for the 
jury. Since we are of the opinion that the plain-
tiff was guilty of contributory negligence, it is unnecessary for 
us to discuss the question of the negligence of the defendant. 
Contributory negligence on the part of a person injured 
presupposes negligence upon the part of a person causing 
the injury. 
"Whether a negligence case should be submitted to a jury 
·or determined by a court must always turn on the facts of the 
particular case. Where the facts are such that reasonable 
men could draw no other inference or conclusion from then 
than that the plaintiff was, or was not, in default, then it is 
the province of the court to determine the question of his 
contributory negligence as a matter of law. In other words, 
where reasonable men can draw but one inference from the 
facts, negligence becomes a question of law. 
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"Virginia Code, 1950, § 46-255, in effect at the time of the 
accident provides that ;"-and this same section with a dif-
ferent number was in effect on the date of this accident-
" 'All vehicles when entering a highway, which is improved 
and hard surfaced and is a part of the State Highway 
System, from the side thereof, shall, immediately 
page 232 ~ before entering such highway, stop.'" 
"One of the most fatal omissions in automobile 
travel is the failure of the driver of a vehicle to keep a 
reasonable lookout for other objects and persons on the 
highway. One of the purposes of the above statute is to 
provide that the vehicle shall not be driven into the highway 
until its driver has taken advantage of the stop to exercise 
reasonable care in looking along the highway for approaching 
traffic. 
"The principles which apply to the facts of this case have 
been stated by us a number of times in recent cases where 
factual situations were closely similar to the facts and cir-
cumstances here. Brown v. Lee, 167 Va. 284, Yellow Cab 
Company v. Gulley and Otey v. Blessing, Ellett v. Carpenter 
and Moore v. Vick. 
"The maps and evidence in this case clearly show that 
while the point where plaintiff entered the highway is on the 
inside of a broad curve, he had there an unobstructed view 
for one hundred and fifty feet to the west." 
We have 295 feet here. The speed Hmit in this case was 
lower than the speed limit in ours. 
"Baylor Sergant observed defendant's truck 
page 233 ~ one hundred to one hundred and fifty feet dis-
tant on the highway when he was standing at a 
place where a view of the approaching truck was less open 
to him than to a person at the point where plaintiff stopped 
his car before entering the highway. The explanation of 
plaintiff that the truck was 'flying' is hardly to be accepted 
as credible. Its highest rate of speed was estimated to be 
forty miles an hour, and admittedly that was a guess." 
We have no estimate of any speed higher than what the 
defendant said he was traveling, of 50 miles an hour. Let 
me find the speed limit at this location, in the Town of Cedar 
Bluff. 
"The speed limit in the Town of Cedar Bluff was twenty-
five miles per hour, indicated by signs at the entrance to the 
town." 
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Now continuing with the opinion: 
"Moreover, it is not credible that the speed of the truck was 
such as to make it invisible to a person keeping a lookout, 
regardless of its rate of travel. Having shown by his own 
witness, Baylor Sergant, that the truck was 
page 234 r approaching in plain view, plaintiff should not 
then be heard to say that he looked and did not 
see it, or that it could not be seen." 
We have positive testimony in this case that at a time 
when the witness Davis' vehicle was on the crest of the hill 
so he could see the highway between him and the location 
of that highway where the Volkswagen was, was this de-
fendant's automobile, which was bound to have been in view 
of the plaintiff's decedent, had he looked or had he looked 
with reasonable care and discharged his duties at that loca-
tion. 
Then the Court said: 
"Assuming that plaintiff's automobile moved across the 
road at the rate of three miles an hour, and that the truck 
was traveling forty miles per hour or thirteen and one-third 
times as fast as the passenger car, then the automobile 
traveled six feet, while the truck would have traveled thirteen 
and one-third times as far, or eighty feet, and had been, 
therefore, within plain view seventy feet when plaintiff left 
his place of safety at the side of the highway and entered 
upon the road." 
page 235 r Now the Court of Appeals in this opinion, 
by mathematical calculations places the vehicles. 
We don't have to do that here. We have a witness who was 
there and saw it and that witness has testified on behalf of the 
plaintiff. That is not a witness who said, "Well, I didn't see." 
That is a witness who was there and saw what happened, 
and we don't have to indulge in mathematical calculations 
to reach the conclusion. 
"vVhen a situation is open and obvious, one will not be 
heard to say that he looked but did not see. 
"In Brown v. Lee, supra, the plaintiff, Lee, was driving 
a truck in an easterly direction on a paved highway. Brown, 
the defendant was driving a coupe in a southerly direction," 
and so forth. 
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Going back to the case of Nehi Bottling Company v. Lam-
bert: 
"Here, Fred 0. Lambert could have seen the N ehi truck 
for a distance of one hundred and fifty feet before it reached 
the point of collision if he had effectively looked." 
This plaintiff's decedent could have seen the defendant's 
automobile for five feet shorter than the length of a football 
field, if he had looked. 
page 236 r "Moreover, Lambert was driving upon the high-
way from an open side of the road rather than at 
an intersection, and as between them the truck had the right 
of way." 
This defendant had the right of way. The Court discusses 
the case of Moore v. Vick, and continues on down further 
in the opinion : 
"In the present case, the conclusion is irresistible that the 
N ehi truck was much nearer to Lambert when he started 
into the highway and much easier to be seen than was the 
Moore car which struck Mrs. Vick." 
In the case of Vick, which was cited in the opinion: 
"The facts and circumstances here show that Lambert 
drove upon the highway almost immediately in front of the 
approaching truck when he could not have failed to have 
seen it if he had maintained a proper lookout." 
The positive testimony here is that is exactly what he did. 
"Plaintiff either failed to look when looking 
page 237 r would have been effective, or he failed to heed 
when he saw or should have seen." 
The photographs showed the view from the driveway, south 
toward Mechanicsville. The testimony is that is a clear and 
open view. This is not a case where we have a hazard on 
the righthand side of the driver as he came out of the drive-
way. There is no evidence of anything to obstruct the view 
to detract the driver's attention, either people, physical ob-
ject, or moving object or anything else, except this motor 
vehicle driven by the defendant. 
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"Incredible as it may be, plaintiff and his son testified 
that neither of them saw the truck before their car was 
struck ... "-the plaintiff and his son in the Bottling Company 
case were in the car together-" ... and for this neither offers 
a credible explanation. There is nothing in the physical facts, 
relating either to the position of the two vehicles upon the 
highway before and after the accident, their point of impact 
or their damaged condition, which indicates that the speed 
of the truck was the sole cause of the accident. The action of 
the plaintiff in entering upon the highway without observing 
the oncoming truck, when it was manifestly visible 
page 238 ~ to any person capable of sight, constituted plainly 
approximate cause of the collision." 
In the case of Perry v. Thompson: 
"The driver of a car who keeps a lookout and fails to take 
advantage of what it discloses is as guilty of negligence as 
one who fails to keep a lookout. The result is usually the 
same." 
Citing Yellow Gab Company v. Eden: 
"The facts in the cases relied on by plaintiff may be 
readily distinguished from those in the case under review. 
"A consideration of the evidence leads us to the conclusion 
that the plaintiff was clearly guilty of contributory negli-
gence, established by the testimony of himself and Baylor 
Sergant." 
We have here a disinterested witness who knows nobody 
and nobody connected with the facts of the accident. We have 
no conflicts in this evidence. We have no conflicts at all. 
We have the negative testimony of the young boy, who says 
as he was going, turning to go back to the kitchen, that he 
didn't see any cars. We have the positive testi-
page 239 ~ mony of the man who had a grandstand seat to 
this occurrence. That evidence has been offered 
by the plaintiff. 
For the reasons stated in that case, the judgment of the 
trial court in affirming the verdict for the plaintiff was 
reversed and final judgment was entered on appeal in favor 
of the defendant in that case. 
vVe respectfully urge that Your Honor enter summary 
judgment in favor of the defendant at this time, sir. 
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Mr. Thompson: If Your Honor please, while we have the 
pictures, I'll immediately distinguish this case from the one 
Mr. Compton was talking about. The Court relied upon three 
circumstances, primarily, that there was no gross speeding 
on the part of the defendant, and that the accident hap-
pened on the defendant's side of the road. In other words, 
that was the case, as where the car was emerging from the 
side road, it was immediately hit as it got to the road. 
If Your Honor will please look at the pictures showing 
the skid mark there, and observe, if you will, that there 
is one single mark running down the center of the road, 
as I judge from my vision of it, and the jury can take the 
same view. The defendant has testified it was made by his 
right wheels. This puts his car, the greater bulk 
page 240 ~ of his car, over the center of the road, onto the 
left side. Observe, if you will, all of the skid 
marks were made after the accident are on the left side of 
the road, that is, Kelley's left. 
Here is an accident, number one, that happened on the far 
side of the road from the vehicle that was emerging, and 
from these facts, the jury can very easily gather, which 
was actually the case, that this decedent had entered the 
road and had progressed to the other side, at a time when 
the defendant came down the road going either at a speed 
in excess of the limit or at a speed that was excessive and 
unreasonable, and because of his speed and inability to control 
his automobile, went over and hit the decedent on the wrong 
side of the road. The vehicles ended up on that wrong side 
of the road. All of the marks are on that side of the road. 
The Trooper testified that the dirt was scattered all over 
the road, but the marks show where the vehicles were. So, 
this instantly takes it out of the case Mr. Compton was 
talking about, because this collision happened on the east 
side of the road, all of it, every bit of it. The point of impact 
was left front into the side of the Volkswagen, and this 
collision occurred east of the center of the road. That is 
consistent with the officer's testimony, also, in which he 
said that the greater portion of the debris that 
page 241 ~ spread out, not talking about skid marks, now, 
but the greater portion of dirt and automobile 
parts was just east of the center. So, we have a collision 
on Mr. Kelley's wrong side of the road. 
1\ow the testimony of Clark Henley, Your Honor, was this: 
He was standing in the window, he looked out, he saw his 
father drive to the edge of the road and stop. He saw his 
father start off and at that time, when the car was half on 
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the road and half still in the driveway, he looked to his left 
and he said he saw no vehicles between the crest of the hill 
and his father's. This is a distance estimated variously at 
200 feet and 295 feet. Then Mr. Minor asked him directly, 
he said, "Clark, were there any cars between your father 
and the crest of the hillY" He said, "No, sir." Later, on 
cross examination, Mr. Compton suggested to him, "You 
mean, you didn't see any?'' And he did more or less go along 
with him there. But now, this was a witness who is ten 
years old, who was testifying as best he could, and the Court 
has to resolve all inferences in favor of the plaintiff on 
this motion. So, you have to take his testimony at best. 
And so his testimony there were no vehicles, at best, should 
be considered. Now, also, regarded at best, that testimony is 
in direct conflict with what Melvin Davis said .. Now when 
the plaintiff has conflicting evidence, the Court 
page 242 ~ has to take the best of it and rule all inferences 
in favor of the plaintiff. 
The Court: Where did you get that lawY I never heard 
that before. 
Mr. Thompson: I say, on the motion to strike. 
The Court: Where did you get that, when there is a con-
flict in the evidence I have to rule in favor of the plaintiff? 
Have you got any authority of that? 
Mr. Thompson: I thought I was stating familiar law. 
The Court: Not familiar down in my neighborhood. 
Mr. Thompson: Judge, this is all reasonable inferences 
from the evidence. I'll argue to you, Your Honor, that on a 
motion to strike-
The Court: I must consider the evidence in the most favor-
able light to the plaintiff. 
Mr. Thompson: Yes, sir. This is the theory I am advanc-
ing. If I am using the wrong words-
The Court: You didn't use the wrong words, you are using 
the wrong law. 
Mr. Thompson: Yes, sir. Now, Judge, you told me yester-
day I was going to have to be rather convincing to show you 
this was a residential district. I think I am prepared to be 
rather convincing this morning. Last night I 
page 243 ~ had the opportunity to go back over this, and the 
case Mr. Compton refers to regarding adding 
up the building frontages and see if they equalled 75%. 
The case of Mae 0. Thoms v. Arbeen Dowdy, 201 Va. 581, 
and it was decided March 7, 1960, on the statute as it was 
formerly written. The 1964 Legislature changed the statute 
following the Thoms case, and the statute was substantially 
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changed. They changed it from "both sides" to "either side," 
and they deliberately, both in the business statute and resi-
dential statute, added the word "land," which wasn't formerly 
in there, so that now if either side of the road is occupied 
by buildings or land and dwellings or business establish-
ments, the frontages of which total 75% or more for a dis-
tance of 300 feet on either side, then it's a residential area. 
The Court: How many driveways do you have there be-
tween there and the church down there Y 
Mr. Thompson: I counted twenty-three. 
The Court: How far was it? 
Mr. Thompson: Half a mile. 
The Court : And those 23 were divided up on both sides 
of the road? 
Mr. Thompson: No, sir, I think they were more on the 
west. 
page 244 ~ The Court: Well, they are pretty evenly di-
vided. Count them up. 
Mr. Thompson: All right, sir. Yon want me to count the 
Henley drive Y 
The Court: Yes, sir. Count them all. 
Mr. Thompson: I am on the west now. You want the 
private drives only? 
The Court: I want the driveways you are talking about 
that go to houses. 
Mr. Thompson: I believe they all do, Judge, even the roads. 
The Court: Except the one, ·makes that chicken gumbo 
soup or whatever it is. 
Mr. Thompson: I am on the west, counting-12 of them. 
All right. On the west side there are 12. Now on the east 
side, 1-2-3-4-5-I am counting the double drive as one-6-7-8-
9-10-ll on the opposite side, if Your Honor please. \Yell, 
observe here that on the Henley side according to the plat, 
the west side, there are nothing but residences, several feet 
more than 300 prescribed. 
The Court: Let me ask you this question : I am from 
Newport News. Let's say I am coming down that road, doing 
55 miles an hour, and sitting right around that curve, just 
top of the crest, is the sheriff. I don't see any 
page 245 r signs that say anything about 25 miles or 35 
miles, and he nabs me and he says, "Yon are 
speeding. This is a residential area." I say, "Well, I don't 
see any signs up here." He said, "You look around. Don't 
you think 75% of this land up here is being used for resi-
dential purposes?" Do you really think you could make that 
stick? 
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Mr. Thompson: No, sir. The statute says if it isn't posted 
the criminal part of it is out. 
The Court: Let's go to common law. Do you think you 
could make it stick~ 
Mr. Thompson: Except that the statute provides there will 
be no prosecutions unless the speed limit is so posted. Ex-
cept for that, you would be guilty. 
The Court: Let's say I am getting sued. Do you really 
think I have to count the houses sitting down an open 
highway, un-posted, and make a mental calculation~ I can't 
even make the calculation until I get to the end of the 75%. 
Mr. Thompson: That is the law, Judge. 
The Court: It isn't the law, as far as I am concerned. 
Mr. Thompson: Judge, I can get the statute. 
The Court: I know what the statute says. 
Mr. Thompson: Have you seen the change~ 
page 246 r The Court: Yes, sir. 
Mr. Thompson: And they changed it to make it 
either side. Now that makes a much better case here, because 
all of the Henley side for several hundred feet is nothing but 
residences. 
The Court: That was not the intent of the Legislature, 
to put a man on notice where he's got to count the houses 
and average out the land being used for residential purposes 
as he goes down the highway. In the first place, as I said, 
he can't make the average until he gets to the end of the 
stretch of road, because he's got to average it out. He's got 
to count the houses. I think it would be a terrible hardship 
on the motorist, and certainly not the intent of the Legisla-
ture. What they want to do is give the Board of Supervisors 
of Hanover County, if they want to, the right to go out there 
and post that as a residential district. 
Mr. Thompson: They can't do it under the statute. They 
are forbidden from doing it. 
The Court: If it's a residential zone they can go out and 
post it. 
Mr. Thompson: No, sir. 
The Court: Why not~ 
Mr. Thompson: This statute is made to govern for civil 
purposes only, because they have said a motorist 
page 247 r must take account of the fact there are houses 
around him and must slow down to 25 miles an 
hour. It isn't an average, a matter of averaging or measuring 
it, it's the fact he's coming into an area where he sees houses 
and there are many houses, and the idea is this : If as much as 
75% of the land along the highway for 300 feet is devoted to 
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dwellings or business purposes, he's got to slow down to 25, 
but you can't convict him unless it's posted. 
The Court: You are trying to take money out of his 
pocket, you are trying to deplete his estate, but I don't think 
the intent of the Legislature was to require a man to count 
the houses as he goes down the highway. The Board of 
Supervisors may well have a right to go down and post it, 
if they determine 75% of the land is being used for resi-
dential purposes. If I ride down the highway and I happen 
to see a cluster of houses and I slow up, I am going to get 
a tractor-trailer up my back. 
Mr. Thompson: If you did, the tractor-trailer may be 
guilty as a matter of law. 
The Court: No, sir. 
Mr. Thompson: We are told this by the Legislature. 
We don't make the law, we have to find it and live with it. 
The Court: If the seven gentlemen who sit 
page 248 ~ down on East Broad Street say that is the law, 
then I am bolmd by it. But until they say it is-
Mr. Thompson: You certainly recognize my duty to make 
this argument? 
The Court : I certainly hope you recognize my duty to 
overrule that part of it, too. 
Mr. Thompson: I feel that the Court is not taking proper 
notice of the change in the statute. 
The Court: Let's get off that subject and get on something 
else. 
Mr. Thompson: Very well. Then I have distinguished 
our situation from the case Mr. Compton is talking about. 
In his case the collision was on the defendant's side of the 
road, immediately as he came out, and this was one of the 
conditions, the very one, upon which that decision was based. 
Secondly, this accident happened on the far side of the road. 
The inferences here are that this gentleman, Mr. Kelley, 
coming into this residential district, that he knew very, 
very well, in which he knew his vehicle would be hidden 
down in the dip, which is some 200, 250 feet north of the 
entrance, he knew his vehicle would be concealed down in 
the dip, and yet he kept his speed at 50 miles an hour, 
which is in excess of what a reasonable speed would be for 
this area. The jury could believe that. And when 
page 249 ~ confronted with a situation of a vehicle emerg-
ing from a side road, he applied his brakes, he 
left one skid mark with his right wheels down the center 
of the highway, so as to show his brakes were not working 
properly, and he collided with the vehicle after it had 
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gotten out of the driveway and on the other side of the 
street. If they believe this, these inferences, they can resolve 
it in favor of the plaintiff, they can give the plaintiff a 
verdict. 
The case is more like that in a very recent case, 205 Va. 
1, Irvan v. Jamison Oil Company. This was a situation where 
the plaintiff was entering the public road from a private drive, 
exactly as this, entered and turned left, got to his proper 
side of the road, and then was run into from behind by a 
vehicle coming from the right. The Court said it was a jury 
issue both ways. They both sued each other and it was a 
jury issue both ways. The Court improperly instructed the 
jury and it was reversed and remanded for another trial, 
on the question of the right of way by virtue of the statute. 
"Error is assigned to the granting of Instruction 'C,' the 
material portion of which told the jury that it was the duty 
of the plaintiff before entering the highway from his private 
driveway to stop immediately, and upon entering 
page 250 ~ said highway to yield the right of way to all 
vehicles approaching on said highway, (Emphasis 
added.) While the wording of the instruction is in accord 
with that of the statute, we held in Temple v. Ellington," and 
the citation is given, "and that a driver entering a highway 
from a private road is only required to yield the right of 
way to those lawfully approaching so near the intersection 
that he cannot safely enter it. At another trial of the present 
case a similar instruction, if granted, should be in conformity 
with that holding." 
This goes to my speed limit question, lawfully approaching. 
Now I'll say that speed limit was 25, even if Your Honor 
disagrees, and you do. 
The Court: No use arguing about 25. 
Mr. Thompson: All right, sir. I disagree, sir. I can say 
this, that the jury under the evidence of this case can be-
lieve that a speed of 50 miles an hour was unreasonable 
under the circumstances, and that this speed being unreason-
able under the circumstances was why he couldn't control his 
car, why he got over on the wrong side and what caused 
the collision. They can believe that, resolving these in-
ferences in favor of the plaintiff, and the case is full of 
consistent facts to indicate that the decedent got all the way 
across the center of the road at the time he was 
page 251 ~ hit. Mr. Kelley, had he gone straight ahead, had 
he had control of his car, had he been going at 
Ralph Kelley v. Elizabeth Gayle Henley, Admx., etc. 149 
a reasonable speed, never would have been an accident at 
all. 
And on this motion, Your Honor, the Court, of course, 
as you are aware, has been most positive as to saying what 
should be done, the Supreme Court of Appeals. I am reading 
from Leath v. Richmond, Fredericksburg & Potomac Railroad 
Company, 162 Va. 705: 
"The Supreme Court of Appeals, therefore, repeats what 
it has heretofore said, that trial courts in considering motions 
to strike plaintiff's evidence should in every case where 
there is any doubt on the question overrule the motion. 
"Too often in tort actions plaintiffs are put to the delay 
and expense of obtaining in the Supreme Court of Appeals 
a reversal on the ground that the court erred in striking 
out plaintiff's evidence. If the trial court overrules the motion 
to strike, submits the case to the jury, and a verdict is 
returned, he then may set aside the verdict on the ground 
that it is contrary to the evidence, or without evidence to 
support it. If upon review the Supreme Court of Appeals 
reaches a different conclusion the record includes 
page 252 ~ the verdict and final judgment may then be en-
tered." 
We feel that this is the case here. Number one, I feel 
the motion should not carry, but if there is any doubt in 
your mind about the thing, we can finish here today, try the 
case, and get the verdict, have the whole case having been 
tried, and have the record on it, and I earnestly submit to 
Your Honor, I would like the opportunity to talk to you 
some more about the speed limit later-and I believe I 
might be able to convince you. You said I had to dip the 
paddle mighty deep. 
The Court: Yes, sir. You are dragging bottom now with 
the paddle. 
Mr. Thompson: Without the paddle. 
The Court: As far as letting it go to the jury is con-
cerned, I have never adopted the theory I am going to let 
the jury bail me out. I am going to call them like I see 
them. The jury does its job and I do mine. If I let it go to 
the jury it's because I think it ought to go to the jury, not 
because I hope the jury is going to bail me out and get me 
off the horns of the dilemna. All right, sir. Anything else 
you would like to say? 
Mr. Compton: First, the case of 205 Va. 1, the vehicle en-
tering the highway was struck from the rear, which is not in 
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point at all. The point made in Nehi Bottling 
page 253 ~ Company v. Lambert was entirely different be-
cause of the position of the car and the manner 
in which the accident happened and physical marks. 
I would like to read a portion of what the Supreme Court 
of Appeals said the testimony was. The operator of the 
defendant's truck was William Vance Dunford. 
"Dunford said that as he approached Cedar Bluff, he 
changed his gears from the fourth to the third, and was 
traveling twenty and twenty-three miles an hour or possibly 
twenty; that there was a 'moderate rain, the roadway was 
wet, it was 'getting a little dusky,' and he had put his park-
ing lights on; and that as he emerged from the rock cut 
and continued on the curve of the road, he could plainly see 
anything one hundred and fifty to two hundred feet on the 
highway in front of him; that suddenly he saw a car upon 
the highway when he was, 'perhaps six or ten, maybe twelve, 
feet distant' from it; that he applied his brakes and swerved 
to the left, but nevertheless struck the other car which had 
gotten approximately six feet on the highway; and that 
he stopped his truck, got out, saw Mr. Lambert lying by its 
side, and went immediately into the market building, where 
he called for an ambulance, the State Police, and a wrecking 
car. 
page 254 ~ "After the collision, the truck came to a stop 
on the hard surface of the highway, still headed 
east, in the eastbound traffic lane, except for the left front 
wheel, which was about two feet across the left of the center 
white line of the highway, about thirty-six feet from the point 
of impact. Skid marks extended eighteen feet back from its 
rear wheels," 
skid marks which began 18 feet after the point of impact, 
sir. Here we have a skid mark which began before the impact. 
If there had been no skid mark, it would certainly be reason-
able to argue that had the boy not applied his brakes before 
the collision, that this car and the small car would have 
come together almost right front of the automobile to the 
left of the Volkswagen. The State Trooper testified he 
found, in going back as to the damage of the vehicles, the 
left front of the truck was damaged and the left side of its 
hood, forward of the windshield. 
The facts of this case, we think, sir, and we have been 
cited to no other case, are as close in point of fact as to 
the happening of the accident as we have been able to find. 
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Aside from the question of speed, aside from those ques-
tions, sir, the conclusion, we think, is inescapable as a matter 
of law that there was a complete failure to exer-
page 255 ~ cise reasonable lookout on behalf of the plain-
tiff's decedent, that as a matter of law that is 
true, sir. And we respectfully request the Court to enter 
summary judgment at this time. 
The Court: All right. Gentlemen, as far as the speed 
limit is concerned, for reasons I have stated and further 
reason that the positive evidence on the subject was by 
the State Trooper, who said that the speed limit was 55 miles 
an hour, and there is no contention he was in error, it is 
the ruling of the Court that the speed limit at the place of 
this collision was 55, at the time of the collision, was 55 
miles an hour. So we will lay that point to rest. Now we 
will get to the more difficult points. 
Concerning the sufficiency of the evidence, now it is true 
that the plaintiff's witness Davis testified he was in the Hill 
automobile and he had been passed by the defendant's vehicle 
shortly prior to this accident. Now Davis did testify that 
this vehicle, he was very positive-! think he said "42 or 47" 
miles an hour-he was very positive in his testimony as to 
his speed, as to the speed of the defendant's vehicle, just 
prior to the accident. It is true that he said thif!! car pulled 
out, and he said, "Look out" or words to that effect. 
Now the plaintiff, of course, can rise no 
page 256 ~ higher, as a general rule, than his own evidence. 
Now when we listen to this man Davis, we must 
take into consideration, first of all, that he is obviously not 
out of top drawer in intelligence. As a matter of fact, he 
seemed to be, in all due respect to the witness, he seemed 
to be in the lower strata, so far as intelligence is con-
cerned, and so we look to the other evidence, and we must 
decide whether on this motion to strike we would allow this 
man, who is obviously lacking in intelligence, to offset the 
other physical evidence. 
Now we look at the photographs, and we find a, one, skid 
mark, described by the defendant as being from his right 
wheel. Now he said, "I guess it must be from my right 
wheel." Well, we must assume that he is guessing that from 
the position he feels he was in the road at the time the ac-
cident occurred, or immediately prior to the accident. Now 
that would show that the Volkswagen was, at the time of 
the collision, out into the highway, at least, it would tend 
to show that. The jury could consider that. There are four 
sets of skid marks at what we take to be the point of ~npact, 
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from looking at the photograph. I think the jury could 
determine from that-they certainly can consider and infer 
that the two skid marks leading off to the left, the first 
two, would be from the Chevrolet, and the other 
page 257 ~ two, which went further down the road, could 
have been from the Volkswagen; and that if they 
did, that it shows the hind wheels, rear wheels of the Volks-
wagen, to be almost in the center of the road at the time of 
the impact. If they reverse that and say, "Well, we don't think 
that, from the position of the cars, and so forth, as described 
by the police officer. We think that the other set of skid marks 
is from the Volkswagen." They would then determine that 
the Volkswagen was over the center of the highway at the 
time of the accident. 
Now we have a skid mark of some undetermined length, 
because the State Trooper, for some reason better known to 
himself, didn't measure them. I might say this was the worst 
investigating by a State Trooper of an accident I have ever 
had the misfortune of trying, but he didn't take measure-
ments, but guessed, approximated, approximated that. But, 
nevertheless, we can see we have a considerable skid mark. 
Then, also, we have the evidence of the young boy, for 
what it's worth, that he looked and didn't see a motor vehicle 
between his father's car and the top of the hill or crest of 
the hill. 
Now we consider all these things, and then we get down 
to the physical damage accorded these two motor vehicles 
as a result of this collision, the position of the 
page 258 ~ decedent's body at the time he was discovered 
by his wife, the position of his motor vehicle 
and the position of the defendant's motor vehicle, as I say, 
the resultant damage to both cars, and I think this jury has 
a right to determine from that whether or not this defendant's 
car was going 50 miles an hour, as he said, or 42 miles an 
hour or 47 miles an hour, as Davis said, and slide as far as it 
slid, hit this Volkswagen with the force that it obviously 
struck it, and rendered the damage to the much heavier 
Chevrolet that it obviously rendered from the photographs. 
Now I think the jury has the right to determine, lmder all 
of the circumstances, whether or not this man was traveling 
within the speed limit or within a speed limit reasonable 
under the circumstances then and there existing. I say 
that in view of the physical evidence on the road and the 
damage to the automobiles, that I won't strike this evi-
dence because of the evidence of Davis, who is obviously 
somewhat lacking in intelligence to start with. Overruled. 
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Mr. Compton: Note the exception. 
The Court : vV e will call the jury back. 
page 259 r (The jury returned to the courtroom and the 
following occurred in their presence:) 
ERNEST HILL, a witness called by and on behalf of the 
defendant, after being first duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Compton: 
Q. Mr. Hill, I will ask you the questions first, and if you 
can speak up so all of the members of the jury could hear you? 
A. Yes, sir. 
Q. State your full name and where you live. 
A. Ernest Hill, Owenton, Virginia. 
Q. How do you spell that-0-w-e-n-t-o-n? 
A. Yes, sir. 
Q. How old are you? 
A. Thirty-five. 
Q. And where do you work? 
A. Bruce Auto Parts. 
Q. Is that in Mechanicsville? 
A. Yes. 
Q. On October 30, 1964, were you riding in a 
page 260 r car with Melvin Joseph Davis and Lawrence 
Hill~ 
A. That is right. 
Q. And where were you sitting in the car? 
A. Sitting in the front, on the right. 
Q. And who was drivingf 
A. Lawrence. 
Q. And where were you going, at the time? 
A. Going to work. 
Q. You and your brother had come up from your home 
and picked up Melvin Davis~ 
A. We came out and well, we turned, I reckon you call 
it Pole Green Road, I don't know, and picked Melvin Davis up. 
Q. And from there, all of you were going to work? 
A. Yes. 
Q. Do yon know where the Shady Grove Methodist Church 
is? 
A. I know where the church is. 
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Q. Is that Shady Grove Road you are on, as you move 
south to Mechanicsville? 
A. Like I say, I didn't know then, until the accident 
happened. 
Q. Did you see a car, which you later found to have been 
in an accident, at any place between Shady Grove 
page 261 ~ church there, and where the accident happened? 
A. Well, when I was sitting in the car and my 
back was to the front, talking to Melvin Davis, when he 
stopped at the church to make a turn, the car was behind us. 
By The Court: 
Q. The car was what? 
A. Back of us, and that car stayed behind us until we got 
on the straight road, Shady Grove Road. 
By Mr. Compton: 
Q. Then what did the car do? 
A. Stayed behind us. So we went around, there was a 
little curve or something-I'm not familiar with the road-
and got in the straight stretch, the car passed us. 
Q. About how fast was the car going when it passed you? 
A. It wasn't going fast, because we wasn't going over 40. 
Q. Can you estimate the speed of the car as it passed you? 
A. I don't know. It might have been approximately 50, 
because my brother wasn't running over 40. 
Q. Now, did you see the collision happen? 
A. No, I didn't see the collision when it hap-
page 262 ~ pened; I was looking in the back, talking to Melvin 
Davis. 
Q. What brought your attention to it? 
A. Melvin Davis said, "Look." By the time I turned 
around-well, I didn't see nothing, looked like a pile of smoke 
or dust or something. 
Q. Did you keep looking at the pile of smoke and dust? 
A. He pulled up the car and stopped. 
Q. Where did he stop? 
A. My brother stopped on this side, on the front of the 
car where it had wrecked. 
Q. Did he stop on the lefthand side or righthand side of 
the road? 
A. He stopped on the righthand side of the road. 
Q. Did he stop on the Mechanicsville side? 
A. He stopped on back. 
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Q. Let me finish my question, and then you give your 
answer. Did he stop his car on the Mechanicsville side of 
where the wrecked cars were, or on the Shady Grove Metho-
dist Church side of where the wrecked cars were? 
A. Well, he stopped, I reckon, on the Shady Grove side, 
where the church were. 
Q. Did yon get out of the car? 
A. Yes. 
Q. Where did you go? 
page 263 r A. When I got out of the car, I walked to the-
well, I seen the man in the Chevrolet. He had got 
out. I walked to the Volkswagen that was laying there turned 
up. 
Q. What did you see there? 
A. Well, the door was off it. 
Q. Where was the door, in connection with where the car 
was¥ 
A. Wasn't no door on the car then, and I walked around 
the car and there was a man in the ditch. He was laying back 
like he might have been sitting down, and the door was up 
against his knees, laying on him. 
Q. Where is the ditch you are talking about? 
A. I don't know. I would say he was laying about 2 yards, 
approximately, more or less, from the car. I didn't measure 
it. 
Q. You are talking about a ditch; was the ditch on the 
righthand side of the road, or lefthand side of the road, in the 
way you were traveling? 
A. In the lefthand side. 
Q. Were you there, when the Rescue Squad came? 
A. Well, no. I left and went to the job. We supposed 
to went to work at 7 :30, and told my boss man and Melvin 
Davis and I, we came back up there, and Melvin and my 
brother stayed up there. I said, well, hadn't no-
page 264 r body gotten to work. Melvin said he was going 
to stay until the Rescue Squad men got there. 
He said he would, if he needed to give our names; and I went 
back to work. 
Mr. Compton: All right. 
CROSS EXAMINATION 
By Mr. Thompson: 
Q. Mr. Hill, you say you live at Owenton? 
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A. Yes, sir. 
Q. About how far did you have to go from home to where 
you worked? 
A. Well, it's approximately right around 45 mile. 
Q. Well, now, you had to be at work at 7 :30? 
A. Yes, sir. 
Q. Yon were almost to work, at the place this happened, 
weren't you? 
A. Yes, sir. 
Q. Had another mile or two to go? 
A. I don't reckon it's a mile from there. 
Q. Less than a mile from work1 
A. Yes, sir. 
Q. Were you on time 1 
A. Well, I went to work on the job and came back. My 
brother stayed up there. I came back, and left. 
page 265 ~ Q. \:V ould yon have arrived by 7 :301 
A. Yes, I would have arrived on time. 
Q. About what time did the accident happen? 
A. I couldn't tell you exactly, because I didn't have no 
time. 
Q. Could you tell whether it was closer to 7:00 than 7 :30? 
A. It was closer to 7 :00. 
Q. Do you think it was after 7 o'clock? 
A. I won't positively swear, because I wouldn't know that. 
It wasn't 7 :30. 
Q. Now, you say that you were overtaken, when you were 
on the straight stretch 1 
A. The car behind us, I told you, when we stopped, it got 
behind us, and when we got in the straight stretch, it passed 
us. 
Q. vVell, now, did it continue going away from you as it 
was drawing away from you 1 
A. I didn't pay attention how fast it was drawing away, 
because I was looking bark talking to Melvin. 
Q. It never decreased its speed, to decrease the distance 
in front of vou? 
A. I don.'t know. According to how it looked at the ac-
cident, it couldn't, because we were right on it 
page 266 ~ when it happened. 
Q. How far~ 
A. V\T e were at the top of the hill, when the accident 
happened. 
Q. About how far is thaU 
A. I didn't measure it. 
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Q. Two blocks~ 
A. I don't know. 
Q. One block~ 
Lawrence Hill 
A. Well, now, I don't know. 
By The Court: 
Q. Well, did you stop, before you got to the scene of the 
accident? 
A. Well, no. 1lile stopped right at the scene of the accident. 
No, sir, we didn't stop until we got there. 
Q. Well, now, you stopped at the scene~ 
A. Yes, sir. 
Q. Well, did you skid your brakes~ 
A. No, sir. 
Q. Or just came to a stop~ 
A. Yes. 
Q. Did you slide~ 
A. No, sir. He wasn't going that fast. 
page 267 r By Mr. Thompson: 
Q. You are talking about the driver of your 
car wasn't going that fast? 
A. No. 
Q. So when the accident happened, it happened in the 
distance ahead of you, and you rolled up to it; is that your 
testimony~ 
A. Yes, sir. 
Mr. Thompson: Thank you. 
(Witness excnsed.) 
LA vVRENCE HILL, a witness called by and on behalf 
of the defendant, after being first dnly sworn, testified as 
follows: 
DIRECT Ij~XAMINATION 
By Mr. Compton: 
Q. State your full name, please, and where you live~ 
A. Lawrence Hill. 
Q. And where do you live? 
A. Owen ton, Virginia. 
Q. How old are you~ 
page 268 r A. Twenty-nine. 
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Q. Now, you were the driver of the car that 
your brother and Melvin Davis were riding in, on the morn-
ing of this accident~ 
.A. Yes, sir. 
Q. Did you see a car, a Chevrolet car, that was later in 
an accident that you all came onto-did you see that car 
before the accident happened~ 
.A. Yes, sir. 
Q. Where was the car when you first saw it, before the 
accident happened~ 
.A. Well, I come out of that church to make that turn, that 
lefthand turn. I seen him behind me then. 
Q. Yon saw him behind you then~ 
.A. Yes, sir. 
Q. Was there any car behind you, which was between your 
car and his car, at that time~ 
.A. No, sir. 
Q. Now, what did that car do, as you made your turn and 
started on Shady Grove Road, if anything? 
.A. Well, it's kind of a turn, something like a curve on a 
little bit, but not too deep, and a kind of a curve-like; but 
you could see around, in a way. After I got out of that, this 
car passed. 
page 269 r Q. How fast were you driving your car at that 
time~ 
A. .About 40, if I was running 40. 
Q. If you were running 40 ~ 
.A. Yes, sir; because it was knocking, missing, then. 
Q. How fast was the car going when it passed you~ 
A. I couldn't say. 
Q. You can't estimate its speed~ 
.A. No, sir. 
Q. Now, did you see the accidenU 
A. No, I didn't see it when it happened, but as I "riz" the 
top of the hill there, I seen this little Volkswagen rolling 
over. 
Q. Where was the Chevrolet at that time~ 
A. It had pulled on the left side, the way we were going, 
the other side. 
Q. Now, did you go on up to the scene of the accident~ 
A. No, I stopped a little ways from this Volkswagen, on 
my side of the road. 
Q. Now, was that on the Mechanicsville side of the col-
lision, or on the Shady Grove Methodist Church side of the 
collision~ 
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A. Methodist Church side. 
Q. Did you get out of your carY 
page 270 r A. Yes, sir. 
Q. ·what did you see when you got out~ 
A. When I got out there and looked, the Volkswagen was 
turned upside down, and we didn't see nobody in it, so my 
brother and myself, he was in the front of me, we walked 
on around it. 
Q. What did you see when you walked around him~ 
A. Seen the man laying in the ditch. 
Q. What ditch is that you are talking abouU 
A. That is on the lefthand side, way we were going, to-
ward Mechanicsville. 
Q. How long did yon stay there after the accident hap-
pened? 
A. Well, I don't know. I reckon about-I reckon about two 
minutes, three minutes; something like that, I'd say. 
Mr. Compton: Answer any questions they have for you. 
CROSS EXAMINATION 
By Mr. Thompson: 
Q. Where do you work, Mr. HilH 
A. Bruce's, Mechanicsville. 
Q. Bruce's in Mechanicsville~ What time did 
page 271 r yon have to be at work? 
A. 7:30. 
Q. That morning, were you ahead of time or behind time; 
do you recall? 
A. I were on time. 
Q. You would have arrived there by 7 :30 ~ 
A. Yes, sir. 
Q. Do you remember what time the accident happened? 
A. I certainly couldn't say. 
Q. Now, you were almost to work, when you came upon 
this accident~ 
A. Yes, sir. 
Q. I see. All right. Now, you say your car was knocking 
and missing, and you were having a hard time making 40; 
is that righU 
A. Yes, sir. 
Q. This car passed yon and went on ahead~ 
A. Yes, sir. 
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Q. And it was in the distance that the accident happened, 
as far as you were concerned~ 
A. Yes. 
Q. From the time he passed you until the time that you 
saw it, saw the dust up the road, and so on-did his car ever 
slow down any, the car that passed you¥ 
page 272 r A. Well, I don't know, because I didn't pay 
much attention to it. I tell you one thing, got over 
the hill and got out of my sight. 
Q. Up until the time it got out of your sight, was he draw-
ing away from you all of the time~ 
A. No, sir, he wasn't going too fast for me. 
Q. Actually, you were going 40, and he was going faster~ 
A. Had to be going faster. 
Q. So he would have been drawing away~ 
A. Yes, sir, but looked like he wasn't going too fast from 
me. 
Q. Did you see him any more, when he got to the top of the 
hill~ 
A. Not until I come to the accident scene. 
Q. So you don't know what he was doing in the flat straight-
away, until you got to the top of the hill~ 
A. No, sir. 
By The Court: 
·Q. Just where were you, when he passed you 1 
A. I had turned over to the other road, to the church 
there, going towards Mechanicsville. 
Q. When he passed you, where were you~ 
A. Back on the straight stretch, going on that 
page 273 ( straight stretch there, after you get ont of that 
little curve-like. I don't know the name of the 
road. 
Q. Was it before the dip, or in the dip7 
A. Before I got to the dip. 
Q. How far were yon from the scene of this accident 
when he passed, do yon think? 
A. I couldn't t>xactly swear. All I knew, maybe he got 
np on top of the hill there-! couldn't see him until I got 
to the top of the hill. 
Q. By the time yon got to the top of the hill, yon say t]w 
accident had occurred? 
A. Yes, already hit. 
The Court: Anything further? 
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(Witness stood aside.) 
RALPH KELLEY, the defendant, having been previously 
sworn, was recalled, and testified in his own behalf, as follows: 
DIRECT EXAMINATION 
By Mr. Compton: 
Q. Ralph, I'll try not to go over what you testified to 
before. I'll have to do some of that, but not any more than 
I have to. 
page 274 ~ Now, yon have told us where you live and what 
your occupation was. Let's start at Shady Grove 
Methodist Church. On that morning, was anybody else in 
the car with you, at the time this accident occurred? 
A. No, sir. 
Q. And your duties and your job then was working for the 
post office? 
A. Yes, sir; a mail carrier. 
Q. And you told us what time you left home that morning, 
approximately? 
A. Yes, sir. 
Q. About what time was that? 
A. Ten minutes to seven. 
Q. And you told us that the distance from your home to 
where the post office was is approximately how far? 
A. I'd say somewhere in the neighborhood of a mile and 
a half. 
Q. Now, as you got to the Methodist Church intersection 
there with Shady Grove Road, and as you made your left 
turn, what other traffic, if any, was on that road ahead of 
you? 
A. Only traffic on the road ahead of me was that other 
car, the Hill boys' car. 
Q. Was there any traffic at that time, coming 
page 275 ~ towards you on Shady Grove Road? 
A. No, sir. It's the only car I remember that 
morning. 
Q. Other than the car the Hill boys were in, what vehicles, 
if any, were on Shady Grove Road, either meeting you, or 
going in the same direction you were, between the Methodist 
Church intersection, and where the accident happened? 
A. None. 
Q. Now, for the record, is there a school or anything that 
would attract children, along that area? 
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.A. No, sir. 
Q. Were there any people walking around the road between 
the Methodist Church and where the accident happened, 
that you observed? 
A. No, sir. 
Q. Were there any other things moving or not moving, on 
the highway, between the Methodist Church and where the 
accident happened, except the Hill boys' car? 
.A. No, sir. 
Q. Now, you have told us earlier, and marked on the map 
there, where you passed their car. After you passed their 
car, where were you driving this car, with reference to the 
right- or lefthand side of Shady Grove Road? 
page 276 ~ .A. I was driving on the right side of Shady 
Grove Road. 
Q. Now, as you came up on the crest of this hill, and 
that is the crest closest to where the accident happened, 
where were you driving your car on the highway, at that 
time? 
A. On the right side of the road. 
Q. Now, at that point, what was your approximate speed? 
.A. 50 miles an hour. 
Q. What did you see, as you got to the top of that hill, if 
anything, ahead of you? 
.A. Well, I got to the top of the crest of the hill, well, 
into the crest of the top of the hill a little bit, I saw a 
Volkswagen in the entrance of the driveway. 
Q. \Vas the Volkswagen the one you were in collision 
with~ 
A. Yes, sir. . 
Q. Now, right at that time, if we can stop things a minute, 
right at that time, what, if anything, was there on the right-
hand side of Shady Grove Road and the pro.perty alongside 
the road, what, if anything, was there to obstruct your view 
of the Volkswagen~ 
.A. It was just some little bushes at the end of the drive-
way, but I mean, they weren't very big. 
page 277 ~ Q. .Are they the bushes shown in this photo-
graph~ 
A. Yes, sir. 
Q. What was the car doing, when you saw it? 
.A. The car appeared to be stopped at the end of the 
driveway. 
Q. Where was your car, approximately, when this Volks-
wagen moved into the highway, if it did move? 
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A. I came down the road, and the Volkswagen just-! mean, 
I was coming down like just any other day, wasn't any 
reason for it not to be like any other day, and it just seemed 
like it was, just jumped right in front of me. I mean, it 
just had-I can't measure in feet, but it just had enough 
time to get in front of me, because I started to go a little 
teeny bit to the left of the road, and that road isn't real 
wide. It's wide enough to pass on. 
Q. So, can you give us any distance or approximation of 
the distance you were from the car, when it started moving 
into the highway? 
A. I'd say about a car length: 
Q. What did you do at that time? 
A. Well, at that time, everything happened so quick, I guess 
it was just instinct, I took my foot off the gas pedal and 
put it on the brake pedal, and I turned to the left. I know 
the instant I saw the Volkswagen in front of me, 
page 278 ~ I put my foot on the brakes. That is all I could 
do. 
Q. After you moved a little bit to the left, which direction, 
if any, did you go after that? Either at the time of the col-
lision, or before? 
A. When the Volkswagen came out in front of me, I had 
a little bit-can't even measure, it's some fractional part 
of time-! went sort of towards the center of the road, and 
then the Volkswagen-seemed more like the Volkswagen h1mg 
me, than I hung the Volkswagen, and it went that way, 
and I can't remember a lot, except for it was all over and 
I know the way I was traveling, it must have made me 
swerve around. 
Q. What part of your car came into contact with what 
part of the Volkswagen? 
A. Well, most of the impact was right in front of me, say 
the left portion of it hookedJ but it went from one side of the 
front end to the other side of the front end. That is what 
I observed on the car to be wrecked. 
Q. Now, can you tell us what direction, if any, your car 
went in, at the time of the collision? 
A. Just like I say, I saw him when he pulled out in front 
of me, and I had just a split instant, and I turned slightly. 
You can't hardly measure how slightly. Yon don't 
page 279 ~ think about things like that when it's happened, 
but when I went, I went just a Httle teeny bit to 
the left. 
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Q. What happened after your car came to rest; what did 
you doY 
A. After everything ended up, I was just-1 was still 
sitting in my seat, and I tried to get out. My left door 
wouldn't open, and I couldn't get out. I just couldn't open 
it, because it was jammed. So I looked-! don't know why 
I did it, but I looked at my dash and my oil gauge and 
generator light was still on. I took the keys out of the 
ignition and put them in my pocket. I slid over in the seat 
and got out the door. I wanted to see if I could find the 
other driver. I know for a fact, I was the first to see Mr. 
Henley. He was lying just like this (indicating) in the ditch. 
He was hard to see. The honey suckle and grass and every-
thing were in the way. He appeared to me to be a small man, 
and it just made it real difficult for me to see him. 
Q. Then what did you doY 
A. After that, people were getting out of cars-1 don't 
remember what people-! could just see cars stopped on the 
side of the road. I started up the road, went up in her 
driveway. 
Q. Whose driveway? 
page 280 ~ A. I saw her up on the porch. Then I can't 
remember exactly what I did. Only thing I can 
remember, what I did after that, I asked could I use the 
phone-no, I told her to call an ambulance. She said she 
had called an ambulance. I said, "Could I use the phoneY" 
I told her not to go out there. There was nothing she could 
have done, but naturally, you would expect her to go out 
there, and she did. And I called my parents, and they came. 
Q. Did your parents arrive at the scene of the accident, 
shortly after you made the call to them Y 
A. Yes, sir. 
Q. Now, after you made the call from Mrs. Henley's tele-
phone, where did you go next Y 
A. I went back out there, and it was shortly after that, 
my parents got there; and I don't know-I didn't feel too 
good, so I just sat in the car. 
Q. I think we have covered this, but this accident did not 
occur in the city or town, did it? 
A. No, sir. 
Q. It occurred in Hanover Y 
A. Yes, sir. 
Q. State whether or not your car had four-wheel brakes Y 
A. Yes, sir. 
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page 281 ~ Q. State whether or not your car was in good 
condition, before the accident? 
Mr. Minor: Judge, I object to that. He doesn't know 
whether it was, or not. 
The Witness: Well, it had been inspected. 
The Court: He can testify as to whether or not he had 
had any difficulty with his car. 
By Mr. Compton: 
Q. Had you had any difficulty with your car, before the 
accident? 
A. No, sir. 
Q. Before the collision, did you observe anybody in the 
Volkswagen? 
Mr. Minor: That is a leading question, and I object to it. 
The Court: He asked if he observed anybody in the Volks-
wagen. 
By Mr. Compton: 
Q. Did you? 
A. Yes. 
Mr. Minor: That is leading. 
The Court: It may be, but I don't see where it is pre-
judicial. 
Mr. Minor: Exception. 
page 282 ~ A. When I was coming down the road, only 
thing I noticed was the Volkswagen sitting there. 
I just took a quick glance, wasn't any reason for me to study 
it. 
By Mr. Compton: 
Q. Did you notice anybody in it? 
A. No, sir. 
Q. At the time just before the collision occurred, could 
you observe what the individual was doing in the car? 
A. No, sir. 
Mr. Compton: Answer any other questions they might have 
for you. 
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CROSS EXAMINATION 
By Mr. Minor: 
Q. Now, Mr. Kelley, these bushes that you speak of at the 
end of the drive, they obstructed no body's vision, did they? 
They were right down on the ground there? 
A. No, sir. They were little bushes, no more than 8 inches 
-well, no more than a foot, I would say. 
Q. I am referring to Plaintiff's Exhibit No. 12. They 
are the little bushes at the end of the driveway, didn't affect 
anybody's vision, one way or the other? 
A. No, sir. 
Q. Now, you say when you-I want to quote 
page 283 ~ you correctly, and if I say something wrong, you 
correct me now. When Mr. Compton asked you, 
"What did you see as you came to the top of the crest of 
the hill," you said, "I saw a Volkswagen in the driveway." 
Is that correct? 
A. I said after I had gotten over the crest of the hill a 
little teeny way. 
Q. After you got into the crest of the hill? 
A. Yes, sir. 
Q. So the Volkswagen was in your plain view, from the 
time you got to the top of the hill all the way up? 
A. Yes, sir. 
Q. And when you saw the Volkswagen there, you didn't 
slack your speed at all, did you? 
A. No, sir. 
Q. And when you topped the top of the hill, I believe you 
told Mr. Compton you were going 50 miles an hour? 
A. Yes, sir. 
Q. And I believe you told me a little while ago, you did 
50 miles an hour right down to the place you put your brakes 
on? 
A. Yes, sir, just like I saw, when I hit him, I was running 
50 miles an hour. 
Q. You say he pulled out when you were a car length from 
him; right? 
page 284 ~ A. Yes, sir. 
Q. How long are you speaking of in a car 
length there? 
A. 117 inches. 
Q. What is that in feet? 
A. I don't know. 
Q. It that the length of your car? 
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A. Yes, sir, that is the length of my car. 
Q. So it would be 10 feetT 
A. Yes, sir. 
Q. Now, what is the width of your car, the wheels apart? 
A. I couldn't tell. 
Q. Yon know the wheelbase, but don't know the width? 
A. No, sir. 
Q. Now, what was the weight of that automobile? 
A. I can't say exactly. I can estimate. 
Q. Yon have got one just like that now, haven't you? 
A. No, sir. 
Q. It's a newer model? 
A. Well, I'd say it weighed 33-3400 pounds. 
Q. Do you know how much a Volkswagen 
page 285 r weighs? 
A. No, sir. 
Q. Substantially less than that, though, doesn't it? 
A. Quite a bit. 
Q. Now, I believe you said you put your brakes on and 
then you turned to the left a little bit; right? 
A. Just a slight bit, and that is-
Q. Excuse me. Go ahead. I don't want to cut you off. 
A. That is when it felt like, you know, just like I said, 
he must have hit me, because it sort of swerved me and 
pulled me around. 
Q. At the time you put your brakes on, however, this skid 
mark was laid down, in Plaintiff's Exhibit No.1? 
A. Yes, sir. 
Q. Now, did I understand you to say he kind of hung? 
A. Well, it's just the way-I can't exactly say-it's just 
the way it all felt. 
Q. ·well, now, you were going this way? 
A. I was going like this, and he was going like this 
(demonstrating) 
Q. PerpendicularT 
A. No, sir, not exactly perpendicular. He was on a very 
slight angle. 
page 286 r Q. In Plaintiff's Exhibit No. 18, there is no 
appreciable damage to the front right of your 
car, is there? 
A. No, sir, except for the front grm, and it broke it all the 
way across the front, you see. 
Q. But, as shown in Plaintiff's Exhibit 19, there is severe 
damage to the left side, on an angle, across the front? 
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A. Yes, sir. 
Q. Now, Mr. Kelley, the Volkswagen was driven into the 
bank, wasn't it, driven back into the bank, wasn't it~ 
A. I don't remember that. I didn't notice. 
Q. Did you look at it at the scene~ 
A. Yes, sir, but I didn't look at it enough to remember. 
I just didn't feel good then. I can't remember. 
Q. I understand. Now, you say that Mr. Henley was just 
as if he was driving his car, outside~ 
A. Just like I say, he was like this (indicating). 
Q. And he was hard to find; he was tangled up in the 
honeysuckle~ 
A. Yes, sir, the ditch. It's not a real deep ditch, as far as 
depth, but it sort of scoops out like this, and he was laying 
in the ditch. 
Q. Now, referring you to Plaintiff's Exhibit 
page 287 r No. 1, Mr. Kelley, I believe you told me a little 
while ago, you believe that is the skid mark of 
your right wheel; right~ 
A. Yes, sir. 
Q. That skid mark is just about down the center of the road, 
isn't iU 
A. Just a little to the right of center. 
Q. Then the majority of your car would have been over 
on the left side of the road, when that skid mark started, 
wouldn't it~ 
A. I would sav about two thirds of it would have been. 
Q. Right. Now, I am looking at Plaintiff's Exhibit No. 7, 
which is the Volkswagen. You went in right there, didn't 
you~ 
A. Right on the door. 
Q. And skimmed on past the front fender, back into it, 
on an angle~ 
A. Yes, sir. 
Q. Right on an angle~ 
A. Not that good an angle. 
Q. There was severe damage to the front and no damage 
to the read 
A. Just like I say, the front part of the car had gotten by. 
In other words, it was just straight in the road. 
page 288 r Q. The front part of the car had gotten by, 
where you hit~ 
A. Yes, sir, just a little small portion of the car. 
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Mr. Minor: May I let the jury see these? 
The Court: Yes, sir. 
Mr. Minor: We have no further questions. 
Mr. Compton: Just a couple of questions. 
RE-DIRECT EXAMINATION 
By J\IIr. Compton: 
Q. Now, I ask you about the manner in which the cars 
came together. I'll wait until the jury is through. 
I ask you about the manner in which the cars came to-
gether; where was your car facing, after the accident? 
A. My car was facing, it was facing back from the way 
I had come, and the right front wheel was in the ditch, right 
front wheel, and the back wheels was on the road. 
Q. The right front wheel on the right side was on the 
lefthand side going south? 
A. Yes. The car was facing east. 
Q. Was the wheel on the Henley car on the road, or on the-
A. Are you talking about the driveway? 
page 289 ~ Q. As we go south towards Mechanicsville, the 
Henley drive is on your right? 
A. Right. 
Q. And, of course, the other side is your left? 
A. Yes, sir. 
Q. Which ditch was the wheel of your car in? 
A. In the left ditch. 
Q. And faced back in the way you had come 7 
A. Yes, sir; almost, not quite. 
Q. Between that location and the time of the collision, what 
happened to you in the car, at the time of the collision; 
what happened to your body, in the car¥ 
A. I was thrown forward. 
Q. State whether or not you were ever thrown from under 
the steering wheel? 
A. No, sir. 
Q. Did you have a seat belt on at the time of the accident? 
A. No, sir. 
Q. Were you thrown against the left front door of your 
car¥ 
A. No, sir. 
Mr. Compton: No other questions. 
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page 290 ~ RE-CROSS EXAMINATION 
By Mr. Minor: 
Q. Mr. Kelley, your motor was killed, the motor had died, 
without the ignition being cut off, in the course of this col-
lision, hadn't it Y 
A. No, sir. The motor cut off. 
Q. You had not had any trouble with the motor cutting 
off before, had you Y 
A. No, sir. 
Mr. Minor: No further questions. 
Mr. Compton: No other questions. 
(Witness stood aside.) 
LYNN D. KELLEY, a witness called by and on behalf 
of the defendant, after being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Compton: 
Q. Now, Mr. Kelley, on the morning of this accident, 
were you at home when Ralph left the house? 
A. Yes, sir. 
Q. About what time was that? 
page 291 ~ A. Around ten minutes to seven, quarter to 
seven; something in that neighborhood. 
Q. Were you at home when a call was :received after the 
accident happened Y 
A. Yes, sir. 
Q. About what time was that? 
A. Well, I reckon, then, it was around 7:00 or a little 
after. I didn't look at the clock or nothing, see. 
Q. What did you do at that time? 
A. We jumped in the automobile and went down. 
Q. And what did you see when you got there, with reference 
to Mr. Henley? 
A. Well, we just saw the wreck there, and first thing I did 
was see if my son was hurt, and then find out he weren't hurt 
too bad. Of course, he was in shock, you know, and my wife 
took him in the car, and I went over to see what I could 
do about the other man. He was in the ditch. Nothing I 
could do about that. 
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Q. You say he was in the ditch; where was he~ 
A. Right in the ditch. Just the space of the length of the 
two cars, between there, he was in there. 
page 292 ~ CROSS EXAMINATION 
By Mr. Minor: 
Q. Mr. Kelley, you, of course, know nothing about the 
actual accident~ 
A. No, sir. 
Mr. Minor: I have no further questions. 
(Witness stood aside.) 
FRANCES S. KELLEY, a witness called by and on behalf 
of the defendant, after being :first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Compton: 
Q. Were you sworn yesterday? 
A. Yes, sir. 
Q. Mrs. Kelley, were you at home, when Ralph left for 
work, on the morning of the accidenU 
A. Iwas. 
Q. Do you know about what time he lefU 
A. It was around ten minutes to seven. 
Q. And who answered the phone, when the call was re-
ceived concerning the accidenU 
page 293 r A. My husband. 
Q. And do you know about what time that was~ 
A. I'll tell you, I was upstairs, and he just called and 
said, "Frances, Ralph has had an accident." 
Q. And what did you do at that time~ 
A. So I came downstairs and I grabbed my coat and went 
on out and got in the car. My :first thought was, "Well, it 
can't be too bad." 
Mr. Minor: Judge, what her thoughts are, I don't think 
that is important at all. 
The Court: No, we can't concern ourselves with that. 
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By Mr. Compton: 
Q. W11at did you do after you got in the car at your house? 
A. Well, I drove down to the accident. 
Q. Did you see your son~ 
A. Yes, I did. 
Q. And what was his condition, at that time? 
A. Well, he was very nervous. He appeared to be in 
shock, and he said-
Mr. Minor: Your Honor, I object to this, what he 
said. 
page 294 r By Mr. Compton: 
Q. Just tell how he appeared to be, to you, 
without saying what he said. 
A. He was in shock. 
Q. Did you go to observe either the location of the vehicles, 
or-
A. I went to the front of the car. 
Q. To the front of whose car~ 
A. Between the two cars, which would have been the back 
of Ralph's car, and I think-! didn't-! drive a Volkswagen, 
but you know the front and the back look so much alike, 
and when they are all twisted up, you couldn't really tell. 
I just glimpsed at Mr. Henley's car, because I didn't want to 
really look, and I could see he was in the ditch between the 
two cars. 
Q. Were you there, when the police officer, Mr. Hendricks, 
was there~ 
A. I was. I had Ralph sitting in the car. 
Q. State whether or not you heard anybody, your son 
or anyone, make a comment concerning stalled automobiles~ 
Mr. Minor: If Your Honor please, I object to this. My 
client was not there. The deceased is not living, and I object 
to this. 
The Court: I think your objection is well taken. 
page 295 r Mr. Compton: Well, now, Your Honor, there 
was an indication or a suggestion by plaintiff's 
counsel about something was said about stalled, and-
Mr. Minor: Excuse me. If Mr. Compton wants to argue 
the case in front of the jury, I would like to have the same 
permission. I have objected to it, and the Court has ruled; 
I think it ought to be left there. 
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The Court: Just have a seat. Now, what did you start to 
say~ 
Mr. Compton: There was a mention about "stalled," yes-
terday. 
The Court: Yes, sir, the trooper mentioned it. He thought 
somebody said a car was stopped or stalled. That is what 
he said. 
Mr. Compton: That is correct. Now, I am not offering 
this testimony to prove that either any car was stopped or 
. stalled. I am offering the testimony so as to show the source 
of that statement made by the officer. I am not offering it 
to prove there was anybody stopped or stalled, any motor 
vehicle. I am not offering it for the truth of the matter 
asserted in that statement. I am offering it as the verbal act, 
that the statement was made. 
page 296 r Mr. Minor: Your Honor, nobody has testified. 
The Court: No one has contradicted this state-
ment was made. The officer testified he heard someone make 
such a statement. There is nothing contradictory. You don't 
have to prove the statement was made. 
Mr. Compton: We note the exception. 
Mrs. Kelley, answer any questions they have for you. 
CROSS EXAMINATION 
By Mr. Minor: 
Q. You say you have a Volkswagen~ 
A. I did have one exactly like his. 
Q. How much did that car weigh~ 
A. I don't know. 
Q. All right. 
Mr. Minor: Thank you very much. We have no other 
questions of her, sir. 
(Witness stood aside.) 
page 297 r Mr. Compton: That is the case on behalf of the 
defendant. 
The Court: The defendant rests~ 
Mr. Compton: Yes, sir. 
Mr. Minor: We have no rebuttal. 
The Court: All right, sir. 
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It is now quarter to one. I am going to let this jury go 
until two-thirty. We will be back here at quarter of two. 
(At 1 :00 p.m., a recess was taken for lunch, to reconvene 
at 2:30p.m.) 
AFTERNOON SESSION 
February 24, 1966 
(The Court and counsel met, pursuant to luncheon recess, 
at 1 :45 p.m., and the following occurred out of the presence 
of the jury :) 
Mr. Compton: May I renew the motion at this time¥ 
The Court: Yes, sir. 
page 298 r Mr. Compton: The defendant, by counsel, re-
news his motion made at the conclusion of the 
plaintiff's evidence, to strike the evidence of the plaintiff, and 
enter summary judgment in his favor, on the grounds and for 
the reasons stated in support of the motion when it was made 
earlier, at the earlier time. 
The Court : All right, sir ; overruled. 
Mr. Compton: The defendant respectfully excepts to the 
ruling of the Court. 
page 300 r 
* 
OBJECTIONS AND EXCEPTIONS 
TO INSTRUCTIONS 
(Instructions were tendered in behalf of the plaintiff and 
defendant, and after consideration by the Court the following 
objections and exceptions were made:) 
page 301 r Instruction No.1: 
(Granted, without objection, as amended.) 
Instruction No. 2: 
Mr. Compton: As to No. 2, relating to physical evidence, 
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this instruction, in essence, is having the Court comment on 
the evidence, which, of course, under our practice-
The Court: Before we argue it, do you all have any au-
thority for this instruction~ 
Mr. Thompson: I have never found an instruction worded 
this way. This is of my own authorship. I have attempted 
to capture here what I have seen in many, many cases, that 
the jury can-
The Court: Yes, but the Supreme Court uses many, many 
phrases in their opinions that are not proper to go to the 
jury by way of instructions. Now I am going to tell them, 
certainly, they can consider the physical facts of the ac-
cident as developed in the evidence. They can do that, there's 
no question about it. But for me to point out that they are 
to take notice of the marks in the road and the damage to 
the vehicles, I really think I am commenting on the evidence, 
and I honestly think you would be in real bad shape if I 
gave you the instruction. I think it would bounce back in 
Richmond before the ink was dry. 
page 302 r Mr. Thompson: I think sometime someone 
ought to tell the jury what the physical facts are. 
The Court: I will let you and Mr. Minor do it. All right. 
I will refuse No. 2, but I will let you amend it, if you like. 
Mr. Thompson: All right, sir. I would like to amend it, 
without waiving my objection concerning the deletion, to 
be the first paragraph there. 
The Court: Is there any objection to the first paragraph~ 
Mr. Compton: Well, sir, I think this will probably be 
covered in a general instruction, in what the preponderance 
of the evidence is. Again, a separate instruction on the 
physical evidence-this is a part of the evidence, of course, 
and the lawyers can argue as to what the physical evidence 
is, but, again, I think the same objection runs to this, to 
pick out the physical evidence and have this singled out by 
the Court is actually commenting on the evidence. 
The Court: I don't think so. I think we are sitting here 
talking to a group of laymen. I don't use that term in a 
derogatory manner at all. They are not, certainly, schooled 
in the law, and I think we have a right and should tell them 
that they may consider the oral :evidence and the 
page 303 r exhibits, the physical evidence. !I think they are 
entitled to know that because, really, all this is 
all very confusing to them, and I think it would be really 
error not to tell them. But I am not going to point out to 
them they are to consider marks in the road, the damage to 
the vehicles, so forth. 
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Mr. Compton: I would think that would be covered in 
Instruction A we have offered; so for that reason, I would 
object to singling it out. 
The Court: Is that your only objection to paragraph 1? 
Mr. Compton: Yes, sir. 
The Court: I will grant Instruction No. 2, but I am going 
to delete all except the first paragraph. 
Mr. Compton: The defendant excepts to the ruling of the 
Court in granting Instruction No. 2. 
The Court: Instruction No. 2, granted, as amended. 
Instruction No.3: (Refused) 
Mr. Compton: Now this is covered within the general 
duties given already in Instruction No. 1. The application, 
or the "equipped with brakes adequate to control the move-
ments of, and to stop and hold" the vehicle, that is all within 
the general duty of proper control, which has been 
page 304 ~ set out in paragraph 2 of No. 1, the first instruc-
tion, and again, for the Court to direct special 
attention to one feature of the evidence, as to the applica-
tion of brakes, we think is unduly emphasizing that. So we 
object to Instruction 3 for those reasons. Furthermore, there 
is no showing, we think, as a matter of law, that-first of all, 
there is no showing they were inadequate brakes. 
The Court: Now you are getting down to the point. 
Mr. Thompson: The defendant left one mark on the high-
way, which, we know, from familiar knowledge, is not proper 
operation of brakes. I think the jury can infer from this his 
brakes were not operating properly and he may have violated 
his duty to keep his automobile-
The Court: I am going to let you argue that to the jury, 
but there is no evidence of bad brakes which would merit my 
instructing the jury that this man should keep his brakes in 
proper order, because there is no evidence, really, that the 
brakes were not in proper order. There is one tire mark, 
but there could be many reasons for that, different types of 
tires, debris on the road, anything could cause one tire mark 
from one wheel and not the same mark from the other, so 
I don't think we'd better instruct them on that. I am going 
to let you argue that. No. 3 is refused. 
page 305 ~ Mr. Thompson: We except, Your Honor. 
Instruction No.4: 
(Granted, without objection, as amended.) 
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Instruction No. 5: 
(Granted, without objec6on.) 
Instruction No. 6: 
Mr. Compton: As to No. 6, there is no claim in the plead-
ings or any other place that either the plaintiff or defendant 
was an insurer of the safety of the other. Now this tells the 
jury that they weren't an insurer. There is no claim by either 
the plaintiff or defendant that the other was an insurer; 
so we object for that reason. 
The Court: Well, they are not alleging that either party 
is an insurer of the safety of the other, and that is what 
they want me to tell this jury, that nobody is an insurer in the 
case, that he is required to use ordinary care. 
Mr. Compton: I have no objection to telling the jury 
that both drivers were under a duty to exercise ordinary 
care, but as to pointing out neither was the insurer of the 
safety of the other, there is no claim made by either side 
such was the case. So that merely tends to draw the jury's 
attention away from the issues in the case as set by the 
pleadings and by the evidence. 
page 306 ~ As I recall, there is a case precisely on that 
point, within the last four or five volumes of the 
Reports. I don't know whether that was a passing comment 
in the opinion of the Court, but I do know it made an impres-
sion on me when I read that, because I, too, have offered a 
similar instruction, telling the jury that the defendant was 
not the guarantor of the safety of the plaintiff. 
The Court : All this instruction does is to tell that jury 
that the deceased did not have to be absolutely certain that 
he could go out in that highway in safety. That is all it's 
telling them. 
Mr. Compton: Well, it applies to both parties. 
The Court: Of course, it does. But this instruction is 
designed to tell them lw did not have to be absolutely safe, 
because to do that, he would have to walk to thr top of the 
hill and look over the top of it to get out. 
Mr. Compton: It applies to both parties, but we think with 
the other issues in the case, and somewhat complex issues 
in the case, to draw the jury's attention away from reasonable 
duties of care, by telling them neither party had to know he 
was absolutely safe before taking a given course of action-
The Court: ·w1mt we are doing is explaining to 
page 307 ~ the laymen, really, what sort of duty is involved 
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in this matter, that is, that of ordinary care, 
and that is what this instruction is designed to do. 
Mr. Compton: Of course, the key words are "ordinary 
care" or "reasonable care." Now this instruction says a party 
doesn't have to be absolutely safe before taking a course of 
action. That tends, perhaps, might tend, depending on the 
individual, it tends to dilute the proper definition, which is 
one of reasonable care or ordinary care. There has been no 
claim plaintiff had to be absolutely safe, but to tell the jury 
he doesn't have to be absolutely safe certainly detracts from 
a proper definition of the duty on each driver, that is, one 
of reasonable care or ordinary care. 
Mr. Compton: We respectfully except to the granting of 
No.6. 
The Court: I am going to grant it. 
The Court: No. 6, granted, as amended. 
Instruction No. 7: (Refused) 
Mr. Thompson: Your Honor, as to Instruction No. 7, 
I think the law says "until the contrary is proven." Well, 
we think a thing is proven when a jury believes it and accepts 
it. I think we are telling them that from-
The Court: I don't think there is any pre-
page 308 ~ sumption where there is any evidence on it. The 
jury draws its own conclusions. There is no pre-
sumption a man is obeying the law when there is evidence 
he isn't. 
Mr. Thompson: That is the meaning I have always as-
signed to it. 
The Court: I think it's very clear. I think the Court laid 
that point to rest in the case pointed out by counsel. 
Mr. Thompson : I don't feel there is any way to amend 
it, within your ruling, so we'll except to the Court not grant-
ing No.7. 
The Court: No. 7, refused. 
Instruction No. 8: 
(Granted, without objection, as amended.) 
Instruction No.9: 
(Withdrawn.) 
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Instruction No.10: 
Mr. Compton: I don't understand this is the law. The 
gauge is whether or not the vehicle entering the highway can 
safely do it. As I understand the rule, he is required to 
yield the right of way to those vehicles-I'm not sure of the 
exact wording of the opinion, I don't have that volume--but 
the point I am making is, I object to basing a determination 
on whether he can enter the highway on whether 
page 309 r he can safely do it-
The Court: That is not the yardstick. Do you 
have any authority for this instruction~ 
Mr. Thompson: Yes, sir. That was taken from the case 
I quoted this morning. They are the same words. 
The Court: I think the law is, on the intersection, he 
must yield the right of way to any vehicle approaching the 
intersection or in close proximity thereto. 
Mr. Thompson: I feel, Your Honor, that the wording, 
there could be no higher authority. The Court was address-
ing themselves to the very situation we have here. Of course, 
it may be the Court was using words they did not intend to 
go into an instruction, but it rather seemed to me they did. 
The Court: I think it is covered by statute, isn't iU 
Mr. Thompson: Yes, but the Court was interpreting the 
statute. 
The Court: What is iU 
Mr. Compton: 46.1-247. 
The Court: What does it say~ 
(The statute was read by counsel.) 
The Court: But that isn't the statute I am talking 
about. 
page 310 r Mr. Compton: 46.1-223. That IS the private 
road, I believe. 
(The statute was read by counsel.) 
The Court: Frankly, I was confused with the statute 
involving intersections, where it says you must yield the right 
of way to all traffic lawfully approaching in close proximity 
thereto, or words to that effect, and-
Mr. Compton: Your Honor, my objection to this instruc-
tion is not related to the covering of the proximity on the 
highway. My objection to it is that the standard, or the 
guide which is set out, which comes from the Court's opinion, 
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is whether or not he can safely enter the highway. That is 
not the standard which he must use. The instruction, as I 
recall it, in that case, you have to yield the right of way to 
vehicles approaching from all directions or either direction, 
without any limitation to proximity. In that case, a car 
ten miles away, to carry it to the extreme, you would have 
to yield the right of way to the other car. But, of course, 
the Court is pointing out you only have to yield right of way 
to those in close proximity to the intersection or approaching 
so near it. However the instruction is given, it would allow 
the jury to use as a guide to determine whether or not 
reasonable care had been exercised, that standard 
page 311 ~ of whether he could safely enter the highway. 
That is the point of the objection that I have 
about No. 10. 
The Court: The thing that disturbs me about No. 10 is the 
Supreme Court reading into the statute, the word "lawfully." 
Mr. Thompson: Yes, sir. 
The Court: I am going to grant No. 10. 
Mr. Compton: Note the exception. 
Instruction No. 11: 
(Withdrawn) 
Instruction No. 12: 
(Withdrawn) 
Instruction No. 13: 
(Withdrawn) 
Instruction No.14: 
Mr. Compton: No. 14, sir, about where the left wheels 
of the car were, he is just commenting on the evidence. This 
is all included and covered within the general duties set out 
in Instruction No. 1. 
The Court: Let's put it this way: Suppose they do believe, 
or suppose he was actually over the center of that highway. 
Does that make him negligent, a double line there or any-
thing? 
Mr. Thompson: Not as a matter of law. I 
page 312 ~ don't think it is phrased that way, is it? 
The Court: Yes, it is. 
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(The instruction was argued by counsel.) 
Mr. Thompson: We feel it is a proper instruction, ac-
cording to the facts in this case. 
The Court: I am refusing that. 
Mr. Thompson: We except. 
The Court : I think I am telling the jury how to shake 
the evidence around and come up with an answer. 
Mr. Thompson: We except. 
Instruction No. 15: 
Mr. Thompson: This is the same instruction, except on the 
wrong side. 
The Court: Well, this doesn't raise a prima facie presump-
tion that he was negligent. 
Mr. Thompson: It seemed to me, in view of the evidence 
Clark Henley gave, he said his father was half on the road 
and half off, at the time he turned away, or, rather, looked 
to the right and looked to the left, and he could see no one 
between his father and the crest of the hill, which the evidence 
says is 295 feet away. By the time Clark turned and walked 
into the kitchen, it was some several seconds later, and this 
collision was several seconds later, and the evi-
page 313 ~ dence was the defendant was on the wrong side 
of the road. This would cover that situation, due 
to the time elapsed it took Clark to walk from the picture 
window to the kitchen. 
The Court: But now we are getting to several deductions, 
before we get to the point we can raise a prima facie pre-
sumption, and we certainly can't do that, if we say, "Well, 
he could have made his turn and could have straightened 
up. Therefore, the fact he could have straightened up, the 
fact that Kelley was on the road raised a prima facie pre-
sumption of negligence." 
Mr. Thompson: It's taken from the cases, Judge. 
The Court: I overrule it. 
Mr. Thompson: We take exception to the failure of the 
Court to give the instruction. 
Instruction No.16: 
Mr. Compton : There is no evidence to support the first 
paragraph. There is no evidence the deceased saw the vehicle 
being operated on the highway. 
The Court: I refuse No. 16. 
182 Supreme Court of Appeals of Virginia 
Mr. Thompson: If Your Honor please, we take exception 
to that refusal. It covers two situations, in which he did see, 
and in which he didn't. Admittedly, Mr. Henley, being dead, 
we don't know whether he did see or did not 
page 314 }- see. 
The Court: That's right. You are at a distinct 
disadvantage on that point. I am the first to appreciate that, 
but I cannot instruct the jury what Mr. Henley can do once 
he views that motor vehicle, because we don't know whether 
he saw it or not. I cannot do it. 
Mr. Thompson: vVe except, Your Honor. 
Instruction No. 17: 
Mr. Thompson: On 17, Your Honor, you said you wanted 
to put the matter of speed limit at rest, and I don't want to 
annoy the Court with further argument, but I would like to 
read the statute to you, if you would permit me. 
The Court: All right. You read it to me while I am 
writing "refused" on this instruction at the same time. 
(The statute was read by counsel.) 
(The instruction was argued by counsel.) 
The Court: I think that is not the intent of the Legis-
lature. I just can't believe it is, I really can't. 
Mr. Thompson: Very well, I submit that it is, sir, and the 
instruction should be given accordingly. We except to the 
failure of the Court to give Instruction No.17. 
page 315 }- Instruction No. 18: 
(Granted, without objection.) 
Instruction No.19: 
Mr. Compton: Your Honor, we object to the apportionment 
of the verdict type of instruction. Now the matter of the 
apportionment of the verdict does not relate to either of the 
issues, that is, the issue of liability, or issue of the amount 
of the damages. Now if at such time as a verdict is rendered, 
then after that is done, the apportionment may be made, 
but we object to the jury having to apportion the damages 
at the same time they are determining the issues of liability 
and damages. 
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The Court: You mean the jury should go out and come 
back with their verdict first~ 
Mr. Compton: Yes, sir. 
The Court: And if they make an award, then go back 
and apportion the amount~ 
Mr. Compton: I have authority for that proposition. 
The Court: I have never seen it done. 
(The instruction was argued by counsel.) 
The Court: I am going to grant it. 
Mr. Compton: We object and except to the third para-
graph of Instruction No. 19. 
page 316 ~ Instruction No. 20: 
(Granted, without objection.) 
Instntction No. 21: 
Mr. Compton: We object in the first paragraph, in the 
phrase, "not to exceed the sum of Thirty-five Thousand 
Dollars." 
The Court: "The amount sued for," is that all right? 
Mr. Compton: Yes, sir. That is all right with me. 
Mr. Thompson: Your Honor, this is the way Judge 
Doubles gives it in his book devoted to this subject, and it 
is a direct copy. We feel that the situation is a little different 
in a death case. We feel when the statutory limit is set at 
$35,000, then we feel that this legislative instruction to the 
jury, you may not give more than $35,000, we think ought to 
be given. 
We will take exception to that deletion. 
The Court: All right, sir. Do you have any other ob-
jection~ 
Mr. Compton: No, sir, except to the last paragraph, re-
lating to the apportionment, for the reasons stated in object-
ing to the Instruction No. 19. 
The Court: All right, sir. Well, I am going 
page 317 ~ to give Instruction 21 as amended. 
I nstntction No. A : 
(Granted, without objection.) 
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Instruction No. B: 
Mr. Thompson: Your Honor please, plaintiff objects to 
No. B on the ground that we feel we have proved that the 
speed limit was 25 and he was negligent as a matter of law. 
Now you have overruled me on that, so other than that, 
I do not object to the wording, except I do except to the 
granting of No. B. 
The Court: Granted. 
Instruction No. C: 
Mr. Thompson: We have the same objection to No. C, 
Your Honor, that he was negligent as a matter of law, and 
I take extra exception to the second line in the second 
paragraph, by the use of the words "where both are at fault." 
It seems there the Court is telling the jury both are at fault. 
The Court: I don't see anything wrong with that. That 
is a stock instruction. Granted. 
Mr. Thompson: All right, sir. We except to the granting 
of that Instruction C. 
Instruction No. D: 
(Granted, without objection.) 
page 318 ~ Instruction No. E: 
(Granted, without objection.) 
Instruction No. F: 
Mr. Thompson: We think the speed was 25, and we except 
to the granting of it. 
The Court: Granted. 
Instruction No. G: 
(Gran ted, as amended.) 
Mr. Thompson: I object to giving the instruction, even as 
amended, Your Honor, because he couldn't be lawfully ap-
proaching, because he admits a speed of 50 in a 25 mile zone. 
We except to the giving of Instruction G. 
The Court: Granted. 
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Instruction No. H: 
Mr. Thompson: Same objection to H, Your Honor. 
The Court: You have no objection to the form of it? You 
have no objection to the law, as stated? 
Mr. Thompson: I think that is a correct statement of law, 
generally, yes, sir, but because I think the speed limit is 25, 
that is my sole objection to it. 
The Court: Granted. 
Instruction No. I: 
(Withdrawn.) 
page 319 ~ I nstn£ction No. J: 
(Granted, without objection.) 
Mr. Compton: Your Honor, I thought I had included an 
instruction on the burden of proof in damages. I see I have 
not. I would like to tender an instruction on that. What I 
would propose is, "Damages may not be presumed or-" 
The Court: I thought you had one about conjecture or 
surmise. 
Mr. Compton: That is the definition of the preponderance 
of the evidence. 
Mr. Thompson: Your Honor, there is no evidence upon 
which to base this instruction. There has been no evidence 
at all entered on behalf of the defendant that the plaintiff 
was not damaged. All of the evidence is that she was. Now 
this tells the jury that we have got to prove that. The only 
evidence before the Court is that she was. There was no cross 
examination or evidence offered to show she had not been. 
The Court: I thought he was talking about the one on 
sympathy. 
Mr. Compton: No, sir. What I am talking about is the 
extent of the damages, Your Honor. Certainly the 
page 320 ~ extent of damage has to be proved by a prepon-
derance of the evidence. 
The Court: There is no question about that. 
(Whereupon, following argument by counsel, the first para-
graph of Instruction No. 21 was amended by the Court, to 
read as follows :) 
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"The Court instructs the jury that if from the evidence 
and the other instructions of the Court you find your verdict 
in favor of the plaintiff, you may award such damages as 
to you may seem fair and just, not to exceed the amount sued 
for, and in assessing the damages you may ascertain the 
same with reference to the following, if shown by a pre-
ponderance of the evidence:" 
Mr. Thompson: Your Honor, if you put the word "if" 
in there, it makes it appear there is some doubt as to 
whether it's been sustained or not. By the way, the word 
"if" is already in paragraph 1. 
The Court: That is not going to give the jury any trouble 
at all. 
Mr. Thompson: Well, we except to the change. 
* * * 
page 321 r (The following occurred m open court; the 
instructions were read by the Court; closing 
arguments were made by counsel, Mr. Minor in behalf of the 
plaintiff, and Mr. Compton in behalf of the defendant; fol-
lowing which the jury retired to deliberate upon their verdict 
at 5:35 o'clock p.m., returning at 7:08 o'clock p.m., with the 
verdict as follows :) 
"We, the jury, on the issue joined, find for the plaintiff, 
Elizabeth Gayle Henley, Administratrix of the Estate of 
Carroll Darlington Henley, Deceased, and fix her damages 
at $25,000. 
"We further apportion the above sum in the following 
manner: 
Elizabeth Gayle Henley, wife 
Carroll D. Henley, Jr., son 
Ellis Clark Henley, son 
John Hoskins Henley, son 







(Whereupon, the members of the jury were individually 
polled as to their verdict, upon motion by counsel for the 
defendant, each answering individually, "Yes," is was their 
verdict.) 
(Counsel having no motions prior to dismissal of the jury, 
page 322 r the Court dismissed the jury from further service 
in this trial.) 
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* * 
Mr. Compton: If Your Honor please, the defendant, by 
counsel, moves the Court to set aside the verdict of the jury 
and enter judgment in his favor, or, in the alternative, to 
award him a new trial on all the issues, for the reason that the 
verdict is contrary to the law and the evidence, contrary to 
the weight of the evidence and without evidence to support 
it; for the misdirection of the jury and for the other errors 
committed during the course of the trial, to which exception 
was taken at the time. We would respectfully move Your 
Honor to continue this motion so that this record may be 
prepared and the matter argued before you at the appropriate 
time, sir. 
The Court: Anything further, Mr. Compton~ 
Mr. Compton: No, sir. 
The Court: Well, gentlemen, I think it was a matter for 
the jury to decide, and we submitted it to the jury, rightly 
or wrongly, and they have resolved all the issues, as far as 
I am concerned. I see nothing to be gained by deferring judg-
ment on this matter, and, accordingly, I overrule your motion 
and enter judgment on the verdict for $25,000, to be ap-
portioned in the manner prescribed by the jury. 
page 323 ~ Of course, we have got other matters to decide, 
too, relative to these children, what we are going 
to do with the money, and so forth. I assume that can come 
along at a later date. 
Now I want to say it has been a real pleasure to preside 
here in this county in the Circuit Court, and particularly in 
this building where so much history has been recorded. It's 
been a real honor to have served you people, and I want to 
compliment counsel on both sides. I think you all did a 
magnificent job in presenting both of your cases. I want to 
say "thank you all" for inviting me, and maybe I will be here 
again sometime. 
Mr. Compton: Your Honor, may the defendant note the 




Howard G. Turner, Clerk. 
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